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Current Topics. 


Solicitor and Litterateur. 

3y the death of Mr. E. B. V. Curistian, briefly announced 
in our columns last week, a conspicuous gap is made in the 
ranks of the solicitor branch of the profession, which has 
been deprived not only of a very learned lawyer, but of a 
writer who could touch legal subjects with a charm and 
playfulness not always manifest in the discussion of such 
matters. He had indeed the pen of a ready writer, employing 
it to excellent purpose in the work by which he was most 
generally known, “* Leaves of the Lower Branch,” in which 
with much humour and mock gravity, he essayed to show 


cause against the too facile condemnation of the practices of 


Pickwick, he mentions that 
late Mr. Dickens, a 
whose name ensured 


Messrs. Dodson & Fogg. Of Mr. 
his ‘ papers edited by the 
gentleman of humour and observation, 
for them a wide circulation, and who succeeded in restraining 
to some extent the misrepresentations of his author.” This 
of the many characteristic little asides, of which 
we have many. Mr. Curistian also enshrined for us the 
story of the examiner who, on being told by the candidate 
that the first thing to be done in an action is to * get something 
on account of costs,” delightedly passed the student without 
further question. But Mr. Curistian did not limit 
to recording a catena of jocularities which have gathered 
round the profession of the solicitor; he touched with a sure 
hand on the subject of conveyancing, subscribing whole- 

heartedly to the dictum of Sir Epwarp Fry that conve yancing 
is a fine art, then adding on his own account and with much 
humour that the abstract of title had become so familiar as 
hymns of Dr. Warrs in 


were 


is only one 


to be found mentioned in one of the 
the words :- 

‘When I can read my title clear 

To mansions in the skies.” 
His quaint humour again emerges in the story of the doctor 
in conversation with a oo wy, said: “J could never 
docking an entail,” to be 


who, 
comprehend what you mean by 
met with the reply : ‘‘ My dear doctor, I don’t wonder at that ; 
it is doing what your profession never to do 

suffering a recovery.” Scattered with a profuse hand through 
out the volume occur many delightful in 
themselves, and lighting up the subject with a skill of which 
the author was a past master; but there is much besides, 
betokening the keen interest he felt in all that related to 


consents 


more anecdotes, 


himself 


solicitors and their work ; it is a witty and wise book which 
should be on the shelves, and often in the hands, of members 
of the profession ; it will keep the memory of Mr. Curistian 


green. 


The Record Office Centenary. 
THe hundredth 
brought the Public 


enactment which 


was fittingly 


anniversary of the 
Record Office into existence 
celebrated last week by a reception in the building of a 
and distinguished company. They 
treasures which it enshrines in the shape of writs and charters, 


large 
were shown the various 


diplomatic documents and seals, and a host of other interesting 
things, all illustrating the course of our national history 
throughout the centuries. The function was not without 
interest for lawyers, in that it recalled for them the intimate 
association with the Office of the Master of the Rolls, 
is its titular head as the successor of the early custodian of 
the national records. We read that all the early Keepers 
of the Rolls were ecclesiastics, but as they gradually acquired 
an equitable jurisdiction as assistants to the Lortl Chancellor, 
by a silent change effected in the reign of Henry VIII, their 
office became tenable only by lawyers. When this took place 
the chapel known as the Rolls Chapel, in which Bishop BurLEer 
preached his celebrated sermons which, with the Analogy, hold 
was also 


who 


a unique place in the sphere of theological literature, 
used to house some of the and 
place for the discharge or the foreclosure of mortgages.’ The 
what remained of it, was demolished in 1895, its 
books being preserved in the Public 


records, ‘also as a meeting 
chapel, or 
registers and 
Record Office. 


service 


The Magistrates’ Association and Road Offences. 


A REPORT of the annual Magistrates’ 
Association, which was recently held at Guildhall, appears else 
where in the present issue. Extended reference to the proceed 
ings is, therefore, unnecessary here. Attention may, however, 
be briefly drawn to one matter which was dealt with by the 
Lord Chancellor in his presidential address, by the 
Sir MARLAY SAMPSON, in moving the annual report, and in the 
Lorp MAuGHAM stated 
Association 


conference of the 


chairman, 


course of the discussion which followed. 
that one of the important functions of the 
was to assist in getting some 
imposed in different parts of the country for offences of the 
same kind, and he urged that this was particularly desirable 
now that motoring offences were so numerous. The learned 


most 


reasonable accord in sentences 


45 
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lord regarded it as most unfortunate that in one part of the 
might be fined 40s. and that 
sentenced to imprisonment for the same 


country a man elsewhere an 
offender might he 
sort of ofience,and said that he would be glad if the Association 
could help to some extent in reducing sentences to some sort 


of equality and to get justices to look upon these offences in 


the same light. Sir MarLay Samson expressed the opinion 
that the administration of the law in courts of summary 


in regard to penalties imposed for road traffic 


juris liction 


offences was iii some respects not satisfactory and intimated 


that the council of the Association had made definite } roposals 
He emphasised the necessity 


View by the legislature of the rights and 


for dealing with the position. 

Ov 
tions of the pedestrian, the cyclist and the automobilist 
proved by a study of the evidence submitted to the Committe 
on the Pre Accidents. Mr. Kimper BuuLt, 


of a broad 


as 


vention of Road 


! j } 
fences, 


ho introduced the discussion on road traffic 0 
uggested that magistrates could play a nore effective part in 
helping to diminish the toll of road accidents by administering 
the law more firmly, and that more uniformity would be 
obtained in dealing with breaches of the speed limit if the 
association would recoramend to magistrates as a guide a 


for first offences In Cases where there were no 


or mitigating circumstances. 


The Election of Parish Councillors. 


SECTION DI (1) of the Local Government 


2, ENAact 


Act 
“ 1 ' , te : : 
1 councillors shall be elected at a parish meeting, 


A Proviso fo the 


1% 
that paris! 


ata poll 


subsec Tlol 


consequent thereon. 
enabling the county council at the request of a parish council 
to direct by order that the councillors shall be elected by mean 
if a poll, introduced a iew 
The subject Was among the 


of nomination and, necessary 


1 
Ose considered rece itly 
| 


eature. 


the first national conference of parish councils which was 
called by the National Council of Social Service, and at which 
274 delegates, representing 151 parish councils in twenty-nine 


counties, were present. RANDALL HOSKING. who spoke 


Mrs. 
the method of electing parish councillors, expressed tne 


opinion that the present system by which these councillors 


re elected on a show of hands hindered peopl In their desire 


» exercise the free and 


stated that it should 


full 
' 
t 


”e possible to institute a system 


responsibility of citizenship 


ald she 


ot impli ballot which would be inexpensive but seer 
A resolution was passed urging that election by show of hand: 


Vas unsuitable and asking for amending legislation to provide 


simplifi a but cheap method of election by secret ballot. 


fay 

Th vay ih Whil h local, as opposed to central, administration, 
may affect the life of the community being inecreasi uly 
realised by mat 5 at the present time, and those famillal with 
rural life are not likely to under-estimate the great importan 
of the smalle r, as opposed to the larger, local government 
units. Parish authorities are vested with a number of 


important functions and it is fitting that the election of 


councilor should he effected accordingly. 


The Education Act, 1936: 
Attendance. 

\s readers will the Education Act, 1936, 
he stat utory school-leaving age from fourteen to fifteen, 


Exemptions from School 


which 


1 

KHOW, 
rals¢ tie 
administration 


at 


leaves to the local education authorities the 


of the sections permitting exemption from attendance 
> 


school of children between fourteen and fifteen years of age 
benetic i il ds employme nt, or on 
The raising of the 
limit ta 1939. It 


that local education authorities for London and the surround 


for the purpose of entering 
account of difficult home circumstances. 


ave kes effect from Ist September, appears 
! 


have recently held a number of conferences with a 
and that while 


Iv areas 


matter, 
in the thirty-four 


w to securing a common policy In the 
! 


the great variety of circumstances present 
ared represented has precluded the drawing up of com 
prehensive list of  non-beneficial ” employments the 


conterence has been SO lar succe ssful as to huve resolved upon 


| 








a list of certain 
prohual ted, 


to tl under fifteen 


employments—apart from 
re tricted, or governed by statute with reference 
he 


These include employ- 


occupat IONS 


] 
not to regarded 


which 
circumstances. 


are 


In any 


neal 


ment co! nection with the ale ot intoxicating liquors 
(except in sealed vessels), as lather boys in barbers’ shops 
in the collection or sorting of rags, on racecourses, etc., as 
a marker ’’ or attendant in a billiards or bagatelle saloon, et 

or as an attendant or assistant in places used for dancing 
public amusements, etc. The conference considers that 
seasonable employment, or employment which would CeaSst 
before the child is fifteen should not be regarded as * beneficial,” 
and that exemption should not be granted in respect ot 


1 


auy ©) ployment for more than forty-four hours a wes K 
(exclud meal times), including eight hours of attendance 
it c] f Overtime and the working of the child more thai 
ix day veek would also render the employment * non 


where employment will cease at ot 


the 


| 1? \ 
penencial. Moreover. 


conterence emphasis S the 


about sixteen vears of age, 

desira y of exempted employees being viven adequate 
time o Or att nding classes, and the undesirability of Wares 
taking the form of commission on sales, percentage of profits, 
or being cal ulated with reference to othe variable factors. 
Where there is no agreed trade board or trade union rate, 
waves should, it is urged, be according to the standard of 
yood employers in the industry, and an annual holiday of not 
than o veek should be given. A model form for the 
use by employees and parents when applying for exemption 
has been generally accepted by all the above authorities. 


Civil Judicial Statistics. 
THe C Judicial Statistics for 
Stationery Othee, price ls. net) 


volume of legal 


H.M 


interesting 


1937 (Cmd. 5&d9, 
provide an 


during that 


ivil 


1 ti busine 


indication of the year 


1 


and itford a basis of conmiparison with The volume of WOTk 
for previous years. Following are some of the salient figure 


Appeals to the House of Lords numbered 46. Figures for th 
Supreme Court of Judicature show, compared with those for 
mall decrease in the number of before the 


and a slight increase 


1956, a cases 
Court of 
in the te 
the High 


4 


Appeal which amounted to 56] 


Divisions of 


ital number ol proceedings in the thre 


Court which amounted to 96,844. Corresponding 


fivures for the previous year were 601 and 96,033 re spectivel 
With regard to figures for the Divisions of the High Cour 
large proportion of the increase in that for the Chancery 


Division an 1 that for the King’s 


| a corresponding de rease 1 
Bench Division was due to the alteration of the Rules of th« 


Supreme Court relating to proceedings where relief is being 
sought by mortyagees. The rules came into operation on 12th 
October, 1936. The number of cases in the Chancery, King's 


Bench, and Probate, Divorce and Admiralty Divisio 
respectively were 10.230, 80.072 and 6.542 Corresponding 
figures for the previous year were 6,244, 83,445, and 6,344 


1 


Decreases were recorded hi the humber 
London and in the District Registries 
Manchester during the year under the New Procedure Rules. 
This, 


of actions begun 1! 
ol Liverpool and 


however, was comparatively small, the figures for 1936 


and 1937 being 2,338 and 2,023 respectively A mor 
considerable decline Was experienced 1} the county courts, 
the number of proceedings begun having dropped from 
1,328,791 to 1,166,943. But the decrea occurred almost 


the early part of the year before practitioners and 


whollv in 
with the new County Cou 


familiar 
readers will remember, ¢ 
It is of interest to note than 56 per cent 

the county courts » determined 
of defendant. Of the 
on hearing 63 per cent. were determined 
Consider: 


suitors had become 
Rules, 
Ist January, 1937. 
of the actions for trial in 


wit hout 


which, as ame into force © 


i Vel 


hearing or in the absence the 


action 3 cet rmined 


before judges, and 37 per cent before registrars. 


pace must preclude further treatment of the figure 
more detailed particulars must bi 


Hons O 
here ss and ler desiring 


real 


referred to the publication itself. 
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Penal Reform. 

Hopes of the good effects likely to be the outcome of the 
Penal Reform Bill, shortly to be introduced in Parliament, 
were expressed by Lorp Feversuam and Lorp SAMUEL on 
the occasion of the delivery of the fourth Clark Hall Lecture, 
at the Hall of Gray’s Inn, about a week ago (to be 
reported next week). Lorp FrversHam, chairman of the 
Clark Hall Fellowship, who presided in the absence of the 
Home Secretary, recalled that the six years which had elapsed 
since the death of Sir Winit1am CLrark HAtt had witnessed 
a remarkable development in the social work of the courts 

relation to the treatment of offenders, and he intimated 
that further reforms were likely to be provided in the Bill. 
Lorp SAMUEL, who delivered the lecture, stated that they 
looked forward hopefully to the Bill. He dwelt upon the 
factors making for crime, of which he regarded poverty as 
the chief. He was, perhaps, on less debatable ground in 
pointing to the penal law as a deterrent. 
doubt that were the police force abolished, and if no one were 
ever prosecuted or sentenced for an offence, the number of 
would be far 


ie hl re 1 s 4 
Chere was, he said, no 


persons who would choose to commit crimes 
greater than it is, and the penal law was itself one of the 
elements that helped to determine that choice. Education, 
the abolition of slums regular work and good Wages were 
exhibited as factors tending to reduce crime. With regard 
to penalties Lorp SAMUEL stated that the lesson which society 
had been slow to learn was that individuals differed and that 
treated all alike under a standard 
It had, he said, taken a long time to 
He also welcomed 
Committee 


they ought not to he 
tariff of punishments. 

get away from that crude and cruel rule. 
the recommendations of the Departmental 
on Corporal Punishment that judicial sentences of birching 
ind flogging, whether for boys or men, did not serve the 
purpose in view, and should be abolished for all offences. 


Rules and Orders: Housing Equalisation Account. 
Section 132 of the Housing Act, 1936, reproducing s. 46 
of the Housing Act, 1955. provides that local authorities 
required to keep a housing revenu shall, for the 
purpose of equalising the income of that account derived 
from Exchequer contributions and from contributions derived 
from other local authorities over any period during which 
loan charges required to be debited to that account will 
be payable, keep a housing equalisation account, and shall 
irry to the credit of that account from the housing revenue 
account such sums, and shall apply an amount equal to the 
sums so credited, in such manner as may be preseribed. The 
Minister of Health has recently made the Housing Acts 
(Equalisation Account) Regulations, 1938 (S.R. & O. 1938, 
No. 1231), which replace the regulations of the same title 
ide in 1936. 
concerned to carry to the credit of the housing equalisation 
account from the housing revenue account in each financial 


account 


The regulations require the local authorities 


year beginning Ist April an amount equal to one-seventh of 
the aggregate payable for that year of the Exchequer con- 
tributions payable under s. 1 (1) (b) of the Housing, ete. 
\ct, 1923, as amended by ss. 1 and 2 of the Housing (Financia| 
Provisions) Act, 1924, 105, 106 and 108 of the 
Housing Act, 1936, and under ss. 1 and 2 of the 
Financial Provisions) Act, 1938, and also a like proportion 
the amount payable to the authority from a county council 
115 of the Housing Act, 1936, and s. 7 of the Act 
1938. In certain circumstances the amount may be 
iried by the decision of the Minister, while if a local authority 
satisfy the Minister that it is necessary or expedient that 
an amount should be carried in any year from the revenue 
to the equalisation account In respect of contributions payable, 
Act of 1936, the amount is to be 


1 
unaer ss. 


Housing 


under s, 


nter alia, under s. 107 of the 
such as the Minister may determine to be appropriate. 
which the local authority may with the approval of the 
Minister think it transfer from 


Sums 


hecessary or desirable to 


the equalisation to the revenue account with a view to carrying 
out the objects of s. 152 of the Housing Act, 1936, are to be 
| transferred from time to time accordingly, but, subject to this, 
all moneys standing to the credit of a housing equalis 
account are to be applied in manner provided by s. | 
that Act. The regulations are published by H.M. Stationery 
Office, price 1d. net. 


ation 
99 
oe ot 


Recent Decisions. 


In Rex v. Westor -super-Mare Licensing Justices: er pari 
Powell (The Times, 28th October) a Divisional Court (Lord 
Hewart, C.J., and CHARLES and MAacnaGuteN, JJ.) upheld 
a decision of licensing justices to the effect that they had 
no jurisdiction under s. 71 of the Licensing (Consolidation) 
Act, 1910, to sanction alterations to licensed premises involving 
the incorporation of adjoining premises which were entirel) 
separate trom the licensed premises, notwithstanding that 
the identity of the existing premises would not have been 
lost as a result of the incorporation. 


In The Mendi (The Times, 2nd 


the Court of Appeal (SLEssER, FInLay and GoppaArp, L.J.J.) 
upheld a decision of Buckniti, J., to the effect that tl 

Nationalist Government of Spain was a de facto government 
accordingly 


Arantzazu November), 


recognised by His Majesty’s Government and 
entitled to the legal immunity granted to a foreign sovereign 
state by the law of this country. The Nationalist Government 
of Spain had, it was held, done all that it legally could do 
to obtain possession of the steamship * Arantzazu Mendi,” 
consistently with the fact that the vessel was under arrest 
by warrant of the Admiralty Court, and his lordship or 
a writ 7 rem issued by the Republican Government to hav: 
possession of the vessel adjudged to it to be set aside on the 


ground that the action impleaded a foreign 
See A. M. Luther v. Sagor [ 192] } 3 hob Sse. 


] 
lered 
1 


soverelgn state 


In Re (a R. M. (p- 889 of this issue), the Court of Appeal 
(Sir WILFRID GREENE, M.R., and Scorr and Ciauson, L.JJ.) 
held that an order made by Master in 
Lunacy relating to an old-age 
Orphans and Old Age Contributory 
(the sole means of one detained in a mental hospital) was an 
order for which there was ample jurisdiction and one which 
the assistant Master in Lunacy ougit in his discretion to have 
made, having regard to the interests of the lunatic and the 
just claims of the local 
10s. a week, 2s. 6d. was payable to the county council for 
extra comforts for the patient, and the order authorised 
the public assistance officer, who was appointed receiver, 

os 


to receive the balance of the pension and directed him to loc 


an assistant to the 
| 


pension under the Widows, 


Pensions A 1936 


authority. Out of the, pension of 


in court the sums received. The county council was given 
a charge on the fund in court for past and future maintenance 
aid into court was to be accumulated 


a 


expenses, but the money p 
R. M.’s benefit. 


as a fund chiefly for T. 


Daily Telegraph, Lid. (The Times 


In Rofi -Silve ster V. 
additional 


2nd November), pu Parce, L.J., 
judge of the King’s Bench Division, assented to the settle 
ment of an action in which the plaintiff claimed damages 
for libel in respect of a statement in the Daily Tel 

Morning Post. which certain words of the 
Chancellor of the Truro diocese as applying to the plaintiff, 
former Vicar of St. Hilary, 


sitting as an 


] 


graph aie 
represented 
and not, as was the case, to a 
Cornwall. 

In Re y NY. de Verteuil M4 Re “c YV«~ i helan (The Time "9 
2nd November), the Court of Criminal Appeal (Lorp Hrewar 
C.J., and Cuaries and Humeureys, JJ.) upheld the appel 
at the Central Criminal Court of conspi 


lants’ convictions a 
obtaining money by false pretences, and incitement to bribe 


public otticers. The court is to give reasons for its decision 











later. 
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The Limitation Bill. 


Bill 


was read 


Limitation through the Committee 
third time in the House of Lords 


The 


which passed 
stuvge and for the 
at the end of last term is of Importance to all lawyers. 


Bill is intended to consolidate with 


statute law regulating the limitation of actions, and it is 
drafted to give eflect to the recommendations of the Law 
ision Committee, contained in their fifth interim report. 


Res 
The and 
actions, deserves careful consideration. 

The prin iple that rights already granted by the law may 
be barred or extinguished by the 
that itis legal S\ 


In the 


efflux of time Isa con eption 
stem is In its early staves reluctant to ac ept. 


course of their development all have had 


systems 
it for Teasons of convenience. However 
that 


found 


to adopt some form of 


just 11 may be, ii is not convenient i long established 


undesirable that 


should be insecure. It 
ba ed Oli old 


holding 


one should be exposed to the risk of actions 
Claims, Which he may be guite Unaware of or unable to 
uuswer because of the destruction of vital evidence. “* There 
should be oa end to litivation de hin been elevated to the 


public poli 


therefore, to find that the leneth ol 





required by law for the barring of a right of action 
hould d pend ts nature and the ease of its prool or 
li e after a lapse of time fin English law the earliest 
tatut itroducing limitations, the Statute of Limitations 
fF 1625, umpe I rying periods for different forms of action : 
d | a Increased the number of divers 
neriods , tricty of their application Consequently the 
model | lav f ti limitation of actions presents 
conlused a Complex as] t quit unreasonable in body ol 
ru Of convel ce, and th > made the more confusing by 
the archaic wording of the ancient statutes, which naturally 
refer to the old and now nearly forgotten forms of action. 
Thi i W Bill Is iccord ake ntroduced tO ty order 
mito Thil branch of Mnglish law, by codifying the many 
\c t | ~ t concerned with limitations, by modernising 
thei paar olor ind by removing anomalies and filling in 
Yaps Occurring I the previou piecemea! legislation. The 
Bill introduces no new legal conceptions : the important 
changes it proposes are applications of old principles to other 
nopect matte 
Thi simplification of the prese t law is to be effected in 
ous ways, of which two of the most Important are the 


reduction of the number of different periods of limitation to 
and the 


between the application of limitation 


two for virtually all actions removal of certain 


diitterences to real and 
personal property. 
The Bill proposes to remove some of 


tho e 
| 


1) providing that the title to coo (but not to debts) 


differences 
shall be 

nd that the 
limitation period shall run only from the first act of conversion 


start 


xtinguished after the limitation period has run, a 


or wrongful detention and not afresh on further such 


cts, A more important change 1s to be made by nposing 


a limitation in cases of mortgages of pure personalty, to which 
the same periods of limitation will apply as apply to realty, 
vith the ex 


not ena 


ptior that a mort Cagee iW POSSeSSION of personalty 


bled to obtain a title free from the equity of 


redemption merely by lapse of time. 
The proposed limitation periods are of six and twelve 
Veal and vil i} | ly to all claims except those by the Crown 


pect of land (thirty years), those by common informers 


itutory penalties (two years) and those against public 


t 


Luthorith 


one year) The shorter pe riod is to apply to actions 


0 mple contracts in tort (including trespass against the 
iu rson nd lander action able pe r se), to enforce recogunisances 

a Val (if the ubmission wa not under seal) and to 
recover a sum under a statute (other than a penalty) and 
to actiol of account. The lonver period is to apply to all 


amendments the body of 


In fact the whole subject of the limitation of 








actions in respect of land and mortgage whether of land or 


personalty, to actions to enforce judgm its, legacies or the 


administration of estates, 


(no longer 


and to actions based on specialt es 
but in all these 
the shorter period Is to apply to claims for th: 


twenty vears) ; cases (except 


specialties) 


arrears Of rent or interest. 
sible 


ct of a reversionary or future interest that has falle) 


The shortet pe riod also appl 
(as a po extension in the alternative) to claims to lar | 
In resp 
id acerued to the 


time of th it falling lite 


Into possession where the right of action h 
holder of as from th 
possession. 

Having fixed the length of the ye riod of limitation, it was 
to make it clear when that period began to ru 
The draftsmen of the the 
Law Revis Committee, have pre 
applied i Statutes of 


d prior estate, 


hecessar' 


Bill, on recommendation of 1 


lon ervea the 


prince) 
that the peri 


nitatiol | 


previous 


should run in all cases from the date or vhich the right of 
action to b¢ barred act rued or 1s deemed to have accrued 
rl Bi ! down careful rules for determining the date 
on which the right of action is deemed to accrue in cases 
where th ining of that phrase might be obscure > and 
thereby enables the prescribed periods to apply in claims of 
every nature. For in tance, th right of action to recover 


land ofa a will or itestac 


IS deemed to accrue 


Th 


decea ed person, whether i ler 
ut the | 


date of the 


second pal of the Bill deals with extensions ol he 


period of limitations her iuse of the disability of the plaintiff, 
the fraud lent concealment lyy the iete dan ef of 
acknowledgment or part payment made by the defendant 


Kxtension on two of t sround ip} lies only to 


periods prescribed by this Bill, and do o in the same way 


In respect of all clain - except that the period in the case of 
land ca ot | y¢ ext nded bevol dl thirt. vears by reasol 


only of the disability of the plait ist of disabilities 


has beei xtended to benefit a convict subject to the 


operatlo 


of the Forfeiture Act, L870, for whon o curator has bee 
appointed under that Act. The extension in the case of th 
plaintiff's disability is for a period of six years after th 
disability has ceased, and will only be made when the dij 


isted at the time of the accrual of the 
spect of a disability in tl person to whom thi 


Where the defendant has 


ability « right of action, 


and ONLY iit 
right first 


accrued. fraudulent! 


concealed the right of action (or t] cause of action arises 
from the defendant’s fraud or the mistake of both partie 
the period does not begin to run until t] plaintifl has o1 
could with reasonable diligence have discovered the fraud 


(Or Mistake). ' 
The Bill clarifies the rules of the doctrine of ack: owledgment 
and part payment, but without achieving 
of the Bill 
the accrual of the 


the same simplic it\ 
most 


as charac terises The prin iple adopted | 
that the date of shall be 


deemed to be the date of the acknowl deme tor part payimet t 


right of action 


This is not applied, however, generally, but to particular 


actions vominatim, e.g., land, mortgages (real and personal) 
but the 


wrongful dete ition of 


redemption actions, debts and bequests doctrine 


i 
has ho applic ition mn such Cast “as 


goods. Nor does the Bill expressly settle the question whether 
an acknowledgment or part payment ts effective after the full 
period has run. 
acknowledgment those where 
the Act has extinguished the plaintiff's title (see Sanders 

Sanders, 19 Ch. D. 373). This does affected 
by the Bill, in fact, s. 25 (5), which deals with another point 


is framed on the assumption that such an 


The present law j 
is effective in 


apparently, that suc 
all cases execs pt 
not seem to he 


, , 
acknowledgment 


effective in the case of debts. Some doubt. however, arise 
when the acl nowledgement is made by a quatter on reg 
tered lana for in this ease the Tithe not ext nenuished at thie 


1 


end of twelve vear but. by s. 75 of the Land Revistratio 
Act, 1925, the registered proprietor holds the land on tru 
for the person in whose favour the title would have heer 


extinguished The reasoning of Sanders v. Sanders will 
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therefore not apply directly, though it is extremely doubtful 
whether an acknowledgment could put an end to the statutory 


trust 


The complicated provisions as to the barring of rights of 


wetion mM respect of reversionary or future estates deserve 
further consideration. Under the old Statutes the persons 
entitled to a future estate were given six years within which 
to bring their action after their estate had fallen into possession 
or the prior estate determined. To-day such interests 
exist usually under a trust for sale and are accordingly only 
nterests In personalty to which such period of grace has not 


The draftsmen carrying out their logical 


therto heen civen, 
scheme have provided, without any recommendation by the 
Law Revision Committee, that persons entitled to equitable 
future Interests in the proceeds of land held upon trust for 
sale, as well as similar interests in land held by a statutory 
owner under a Settled Land Act settlement shall be subject 
to the same limitation periods as the holders of legal interests. 
This will certainly add considerably to the difficulty of proving 
that a possessory title is a good one if it appears that the 
ind was held upon trust for sale, for an examination of the 
terms of the trust would then be necessitated. The equities 
ire not kept off the title. 


The most important change is probably the institution of 


a limitation in cases of mortgages of personalty, so that after 
twelve years from the date of the mortgage the security is 
lost, unless it has been kept alive by part payments (including 
part payments of interest). The period does not begin to 
run, however, in cases of mortgages of future interests, until 
the interest falls into possession or fails (the latter according 
to the proviso to s. 18 (3), which is a little difficult to under- 
stand, for how in practice can a mortgage be realised against an 
interest that has failed; the proviso may work hardly in 


cases Where the failed interest is one of several interests under 


one mortgage). But in all cases mortgage interest is barred 
after six years, including interest from the mortgage of a 


future interest in personalty. If the latter is to become law, 


existing mortgages of future interests with long arrears of 


interest should be enforced before the commencement of the 
\et. In future, arrears should not be allowed to accumulate, 
or mortgages may be taken in form providing that no interest 
shall become payable till the future interest falls into 
possession. It would have been logical and have made this 
position easier had the Bill provided that the right to recover 
interest on these mortgages was only deemed to accrue at 
the same time as the right to recover the principal. 

{mong the miscellaneous amendments introduced by the 
Bill which deserve to be enumerated are the reduction to 
thirty years of the limitation period in cases of claims to land 


made by the Crown and its extension to one vear in cases of 


actions against public authorities. The protection given to 
beneficiaries of there being no limitation in certain actions 
against trustees is extended to actions against executors 
and all persons coming within the definition of * trustee ” 
in the Trustee Act, 1925. The Bill is to apply to arbitrations, 
hut not, of course, to equitable reliefs such as injunctions. 
It is proposed that the Act shall come into force on the 


Ist January, 1940. 





Company Law and Practice. 

Where an individual director of a company has personal 

knowledge of some fact or circumstance 
Director’s which, if known to the company, would 
Knowledge affect its rights or liabilities, it is obviously 
When the a matter of considerable importance to 
Knowledge of determine whether or not the knowledge 
the Company. of the director can be 

company, and it can in consequence be 
predicated that in law the fact or circumstance was known to 
The question has not infrequently arisen in 


ascribed to the 


the company. 





| 


the ease where two companies have a Common director who, 
as a director of company A, knows of some fact which, if 
known to company B, would affect the latter’s rights against 
company A. For example, company A has under its 
memorandum of association full borrowing powers, but by 
its articles the powers are only exercisable with the consent 
of a general meeting: without obtaining such consent. it 
borrows money from company B, which has in facet no 
knowledge that the requisite consent had not been given 
Now in the ordinary case company B would be entitled to 
rank as a creditor for the sum lent, because under the rule in 
Royal British Bank vy. Turquand it is entitled, in the absence 
of knowledge to the contrary, to assume that all the internal 
regulations of company { have been observed and that the 
necessary consent has been procured, Suppose, however, 
that X is a director of both companies and, as 
company \, knows that no general meeting of that company 


a director of: 
had sanctioned the borrowing: is his knowledge of this fact 
to he B so as to deprive it of the 
protection it would otherwise have had under the rule | 


ascribed to company 
have mentioned? The answer to. this specific question 
provides us, | think, with an answer to the general question 
of when the knowledge of a director is to be imputed to his 
company 

We can. start with the 
knowledge is not necessarily the knowledge of his company 
In Re Marseilles E.rtension Railway Cos, TCE: App. I6] 
Mellish, L.J., said: * I cannot think that, because he was a 
common director to the two companies, we are on. that 


proposition that a director's 


account to say that one company has necessarily notice of 
everything that is within the knowledge of the common 
director, and which knowledge he has acquired as a director 
of the other company. 
simply a person appointed to act as one of a board, with 


It appears to me that a director is 


power to bind the company when acting as a board, but 
having otherwise no power to bind them.” That statement 
implies a further proposition which I think could not be 
disputed, viz., that knowledge acquired by the directors 
as a board is the knowledge of the company. As Lord Sumner 
said in Houghton v. Nothard Lowe d& Wills [1928] A.C. 1: 
* An impersonal corporation cannot read or hear except by 
the ears and eyes of others. Who are to be the organs, by 
which it receives knowledge so as to affect its rights, may be 
specially determined by the articles of its constitution, but 
otherwise, Ina 
modification of the company’s rights according as it Is or is 
not followed by action, the knowledge, which is relevant, is 
that of directors themselves, since it is their board that deals 


matter where knowledge may, lead to a 


with the company’s rights.” 

If then notice to the board of directors is notice to the 
company, but notice to an individual director is not necessarily 
notice to the company, the question remains, in what cases 
is the knowledge of an individual director to be imputed to 
his company ? It appears from the judgment of Vaughan 
Williams, J., in Re Hampshire Land Co. [1896] 2 Ch. 748, 
that the test to be applied is Whether the director had a duty 
imposed on him to communicate the knowledge to the 
company and a duty imposed on him by the company to 
receive the notice. Was it within the scope of his duty to 
vive notice to the company of the information he had vot, 
and was it within the scope of his duty, as the officer of the 
company, to receive su h notice ? This test was applied by 
the Court of Appeal in Re David Payne & Co., Ltd. [1904] 
2 Ch. 608. There X, who was a director of company <A, 
having ascertained in his private capacity that company B 
proposed to borrow a sum of money fora purpose outside the 
scope of its business, induced company { to advance the 
money to company B on the security of a debenture, and the 
money was applied by company B in the manner proposed 
Comipany B had a general power of borrowing under its 
memorandum and articles of association for the purposes of 
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its business and no director of company A, except X, knew 
how the money was to be applied. It was held that X’s 
knowledge ought not to be imputed to company A inasmuch 
as X owed no duty to that company either to receive or to 
disclose information as to how the borrowed money was to 
be applied, and that the debenture was a valid security. 
Romer, L.J., put it in this way: “ In such a transaction the 
lending company was not bound to inquire as to the applica- 
tion of the money at all by the borrowing company. That 
heing so, it appears to me that knowledge independently 
acquired by a director in his personal capacity in respect to 
a matter which was irrelevant so far as concerned the lending 
company is knowledge which cannot be imputed to the 
lending company, for it was knowledge of something which 


really did not concern the lending company as a matter of 


law. Therefore, you cannot imply a duty on the part of the 
director to have told these facts to the lending company, or a 
duty on the lending company to have inquired into that 
question. 

Similarly, where the borrowing and the lending companies 
have a common director who knows that the money is to be 
used by the borrowing company for an improper purpose, his 
knowledge will not be imputed to the lending company 
simply because he is also a director of that company (Re 
Marseilles Extension Railway Co., supra). 

There will, of course, often be cases in which notice to an 
officer of a company will be notice to the company, because 
it is within the duty of that officer to receive the notice and 


to disclose it to the company. In most cases an express 
notice to the secretary will be notice to the company, because 
the secretary is authorised to receive notices on behalf of the 


company. So, too, notice to a managing director, in that 
character, affecting the business of the company under his 
management, is notice to the company itself; for in the 
ordinary case it would be the duty of the managing director 
to communicate that notice to the board of directors or the 
company in general meeting (see Dr. Jaeger’s Sanitury Woollen 
Ltd. v. Walker, 77 L.T. 180, per Kekewich, J., 
at p. 185). [ am more concerned in this article, however, 
with the case of the knowledge of an officer which he has 
obtained not in his official capacity, but rather because he is 
concerned in the particular transaction in some other capacity, 
where he is also a director 


System C'o.. 


as, In the cases mentioned above, 
of another company engaged in the transaction. 

We have seen what the test is in such cases : had the officer 
a duty to communicate his knowledge to the company sought 
to be affected by notice and a duty imposed on him by that 
company to receive the notice ? But there is a special case 
in which, even where those duties are shown to exist, the 
knowledge will not be imputed to the company, viz., if the 
facts within the knowledge of the director or other officer of 
the company constitute a fraud or breach of duty on the 
part of the director or officer. It is plain that a director’s 
knowledge of his own fraud or breach of duty could not be 
held to be the knowledge of his company, because of the 
impossibility of inferring that the duty of giving notice to 
the company would be fulfilled. As Lord Sumner said in 
Houghton v. Nothard Lowe & Wills, supra, * it 
contrary to justice and common sense to treat the knowledge 
of such persons as that of their company as if one were to 
assume that they would make a clean breast of their 
delinquency.” 

So in the case of a borrowing company and a lending 
company having a common director, if the non-observance 
by the former of its internal regulations respecting borrowing 
was due to a breach of duty on the part of the common 
director, you could not ascribe to the lending company 
knowledge of this defect even if the common director was 
under a duty to communicate his general knowledge to the 
lending company; for that would involve the assumption 
that the common director would disclose his own breach of 
duty (see Re Hampshire Land Co., supra). 


would be 





The cases in which the knowledge of a director or other 
officer is imputed to the I think, only 
illustrations of the application to a specific case of the general 
rule of principal and agent, viz., that where an agent, in the 
course of a transaction in which he is acting for his principal, 
receives notice or acquires knowledge of any material fact in 
circumstances in which it is his duty to communicate it to the 


company are, 


principal, the latter is deemed to have received notice of the 
fact from the agent. 
produces the result we have already seen, viz., that notice to 
the directors as a board will be notice to the company, whereas 
notice to a director in his individual capacity will only affect 


f in the particular transaction he is under a 


This rule, when applied to directors. 


the company 
duty to the company to receive and communicate the notice. 





A Conveyancer’s Diary. 


Wuo are “poor people”? Most of us would say that 


we are. But what is the meaning to be 
Charitable attached to the expression for the purpose 
Bequests of deciding whether a gift is charitable 
Meaning of or not within the “ Statute of Elizabeth ” 


the 
were to. be 


**Poor People.’’ (43 Eliz. c. 4), which in preamble 
enumerated which 


regarded as charitable, commencing with * the relief of aged, 


objects 


impotent and poor people.” 

The word ” is, of course, a relative term, and has 
no definite meaning, but there have been many Cases on the 
import of the word which, whilst not laying down any absolute 
rule, afford some guidance on the subject. 

In Trustees of Mary Clark Home v. Anderson [1904] 2 K.B. 
645, the facts were that a home for ladies in reduced circum 
stances was founded and endowed by a lady who conveyed 
it to trustees in fee simple on trust to appropriate and use it 
for that purpose. The inmates were to be ladies of fifty vears 
old or upwards possessed or in the actual enjoyment of a fixed 
yearly income of not less than £25 and not more than £55. The 
inmates provided their own food, clothing and furniture, but 
cooking and attendance was done by a staff paid out of the 
Lighting and fuel were also to be 
paid for in the same way. It was held that the institution 
landlord’s property tax and inhabited house 
within the meaning of the 


¥ poor 


income of the endowment. 


was free from 
duty as being an * almshouse ” 
Income Tax Act, 1842, and **a house proy ided for the reception 
and relief of poor persons” within the House Tax Act, [S08 
The case is now only of interest by reason of the observations 
of Channell, J., which have often been cited in later cases. 
The learned judge said in the course of his julgment: ~ [ do 
not know any standard of poverty nor how I can lay down any 
these ladies go 


rule; the only thing to guide me is this: 
to the institution for the sole reason that they are poor and 
the institution is absolutely charitable; it may fairly be 
called * an almshouse,’ though one would not care to hurt 
the feelings of the residents by so calling it in common parlance 
There are not so many definitions of there 
are of ° hospital,’ but applying one’s own knowledge to its 
interpretation i do not think that the almshouses which 
exist in considerable numbers in almost all old towns in this 


‘ 1 ’ 
almshouse as 


country are as a rule confined to absolutely destitute persons 
It is sufficient that the people who become inmates go there 
as a matter of charity and these ladies go to this institution 
as a matter of charity. The foundress recognised that there 
were many ladies who, by reason of their having been brought 
up with certain comforts, would feel more seriously than those 
who had not had that advantage the deprivation of those 
comforts, Whether 
everybody would eall such persons : poor” | cannot say, 
but I do say that the chief title of these ladies to be admitted 
is that in the estimation of the foundress and of the trustees 
they are objects of charitable assistance, and therefore | 
think that they may be considered to be poor unless the 


and she was desirous of helping them. 





nly 


be 


le 
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rules of the institution show that they cannot possibly be so 
treated ; the trustees are the judges as to whether they are 
poor subject only to their decision being reviewed if they 
so outside anything which can possibly be considered to be 
poverty. It is not the case of a millionaire saying that 
in his judgment everyone who has not got £1,000 a year must 
he considered poor, and in the very improbable event of such 
a case arising | think the tribunal ought to hold such a view 
to be wholly unreasonable and outside the scope of what 
could reasonably be considered to be poverty.” 

In Re Gardom [1914] 1 Ch. 662, a testatrix devised and 
hequeathed her real and personal estate to trustees upon 
trust to sell and convert into money such part as should be 
necessary upon trust for the maintenance of a temporary 
house of residence for ladies of limited means ; if at any time 
such house should be considered unnecessary the money thus 
set apart was to be distributed by the trustees in yearly 


payments to such ladies as they might consider worthy of 


such assistance. 

Eve, J., held the primary trust in the will was a good 
charitable trust of so much of the estate as might be necessary 
for the maintenance of the house and the subsequent 
alternative bequests did not render it void for uncertainty. 

The learned judge said: * It is true that ladies of limited 
means are not destitute and that the expression ‘ limited 
means ’ May vary in its signification according to the standard 
hy which the means are measured, but these arguments 
provoke the rejoinder that there are degrees of poverty less 
acute than abject poverty or destitution, but poverty never- 
theless, and further, that in this case the limitation of means 
contemplated is presumably a limitation such as will necessi- 
tate some contribution from the bounty of the testatrix 
hefore the recipient would be able to defray the expense of a 
temporary sojourn in the house. In other words, the objects 
to be benefited by the bequest are ladies too poor to provide 
themselves with a temporary home without outside 
assistance.” . 

In Re Clarke [1923] 2 Ch. 407, a testator (inter alia) gave 
part of his residuary estate to “ such institution society or 
iursing home or nursing homes or similar institutions as 
assist or provide for persons of moderate means such as 
clerks governesses and others who may not be able or eligible 
to benefit under the National Health Insurance Act Old Age 
Pensions or other Act of a like character to have either 
surgical operations performed together with medical treatment 
or medical treatment alone on payment of some moderate 
contribution.” 

tomer, J., held that the gift was good as a charitable gift. 
Hlis lordship referred to the passages which I have quoted 
from the judgments in Trustees of Mary Clark Home v. 
Anderson and Re Gardom, and said: “In the present case 


| think that the words of Channell, J., and the words of 
Eve, J., which I have quoted apply exactly to the section of 


the public and to the institutions which the testator intended 
to benefit and to subsidise. The * moderate means’ to which 
he refers are presumably means so moderate as to necessitate 
some contribution from the bounty of the testator before the 
recipient would be able to procure the surgical operation or 
medical treatment of which the recipient might stand in 
need,” 

In Re De Carteret [1933] 1 Ch. 103, the facts were that a 
testator bequeathed a sum of money to trustees upon trust 
fo Invest it and to use the income of the investments “in 
providing annual allowances of forty pounds each to widows 
or spinsters in England whose income otherwise shall not be 
less than eighty or more than one hundred and twenty pounds 
per annum The provision continued: “ . . . prefer- 
ence shall be given to widows with young children dependent 
on them Aare ex 

It was held by Maugham, J., 
substance, for widows of small means with young children 


that the provision was, in 





dependent upon them and created a valid charitable trust. 
His lordship reviewed the authorities and read the extracts 
from the judgments in the earlier cases which I have quoted, 
and continued: ‘It is true that the gifts in the cases to 
which I have referred are gifts to institutions or for the 
establishment of institutions. When the question, however, 
is as to the ambit of the preamble to the Statute of Elizabeth, 
and particularly with regard to the limits that must be 
placed on charities for the relief of poverty, [am of opinion 
that I may safely regard those cases as establishing the 
correctness of the passages which I have read from Re Gardom 
and may properly hold that in the case of a gift to trustees 
for the purpose of relieving persons of limited means— in the 
present case, persons whose incomes are between £80 and £120 
per annum—whose circumstances are such that it is yery 
reasonable that some contribution from the bounty of the 
testator should be made to them to enable them to carry out 
their duties as citizens, such an object is a good charitable 
object and may properly be supported by the court without 
any departure from the principles on which the court. is 
accustomed to act.” 

These authorities appear to show that there is no standard 
of * poverty ” or of what may be called * poor people,” and 
that the relief of persons with limited means, although not 
destitute altogether of means, may he the object of a valid 
charitable trust. 





Landlord and Tenant Notebook. 


DEALING, in last week’s issue, with questions of waiver, I had 
occasion to refer to West v. Blakeway (1841), 
Varying a 10 L.J.P.C. 173. That was a case in which 
Lease under the original tenant under a lease by deed, 
Seal. sued on a covenant to deliver up, sought to 
resist the claim in so far as it concerned a 





greenhouse erected by an assignee during, and removed 
shortly before, the expiration of the term. It was established 
that the assignee in question had written to the then landlord 
before building the greenhouse and told him what he proposed 
to do, asking at the same time that he should be allowed to 
remove it at the end of the term, and adding that if he were 
not he would not go on with his plan. And the landlord in 
his reply had agreed, without qualification. Nevertheless, 
the defendant was held liable. For present purposes, the 
ground that matters was that it was considered impossible 
to vary an instrument under seal by writing under hand. 
As Bosanquet, J., put it: “ No rule of law is better estab 
lished than that a covenant cannot be varied or dispensed 
with but by some contract of equal value ; and this covenant, 
therefore, cannot be varied but by some instrument undet 
seal.” 

When considering whether this is still sound law, it is 
useful to observe that it was cited and discussed in Berry v. 
Berry [1929] 2 K.B. 316, a case which, while the parties were 
husband and wife and not landlord and tenant, would seem 
likely to have an important effect on the law affecting the 
latter. The facts were that a separation deed made in 1920 
provided for an annual payment of £216 a year by the husband 
In 1928, his means having decreased, an agreement in writing 
was made which varied the payments to £9 a month as long 
as the husband’s earnings did not exceed £350 a year, plus 
30 per cent. of anything he might earn in excess of that 
amount. After six monthly payments had been made the 
wife sued for the difference between the amount so received 
and the amount provided for by the deed. 

It was held that while the rule of law was as has been 
stated, courts of equity had always held themselves at liberty 
to allow the rescission or variation by a simple contract of a 
contract made under seal, by preventing the party who la 
agreed to the rescission or variation suing under the deed 
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And the Act, 1873, had 


was conflict between law and equity, equity should prevail. 


Judicature 


Now it does not necessarily follow from this that the 
tenant in W est \ Blakeway would how hye entitled to succeed. 
Or would have heen able to avert disaster at the time hy 


COINY round to Lincoh 


sympathetic ( hancellor Ol Vie e-f hancellor ol t 


's Tnn Hall and complain Ing to some 
ie plaintiff's 


! ic. 
UhncConscClOnatile pena 


that of the a 


vieul \part from suc hi questions as to 


signability of the alleged rights and obligations, 


(1) 


Sué h a 


whether there contract, and 


VIVE ¢ ffect to 


we have to consider 


(2) if so. 


Was a 


Was it eontract as would he 


by equits A 


For while the first part of the judgment of Swift, J., in 
Berry vy. Berry does not further qualify the expression 
“simple contract,” I think that his lordship’s concluding 
paragraph contains two vital points, neither of which is, 1 
may say, represented in the headnote. The first that the 
plaintiff took in exe hange for the {IS a month ry pel 
month with the advantage of receiving 30 per cent of her 


hushband’s earnings if they should exceed £350 a year.” Then: 
Hay Ing acted under that avreement of [O28 for 
she 


time, 


SOTne 


Wishes now to repudiate it and to enforce the original 


deed In my view, it would be inequitable to allow her to 
do so.” 
Can it be said that the plaintiff in’ West Blakeway 


(assuming that his rights were the same as those of the 
original reversione! occupied an analogous po ition Was 
there. nh other words anv consideration for the prom e to 


allow the then tenant to remove the proposed greenhouse 
notwithstanding the covenant ¢ 

Well, the stock defin lon of consideration s that give 
In Currie Misa (1855), L.R. 10 Exeh. 162 either some 
right, interest, profit or benefit accruing to one party, or some 
forbearance, detriment, loss or responsibility give uffered 


or undertaken by the other.” Applying this to the fact 


it is hardly open to question that sence of a 


had 
profit or benefit 


the pre STeCOCDIOUSE 
on land to which es hypothesi the no riht of 


any right, 


Promisor 


s could not vive lito terest. 


It is equally clea 


acces 
erecting 


the 


r that the trouble and expense Ol 
vreenhouse meant detriment, lo ete to 
But, 


the tenant, it 


the 


sOmne 


such trouble benehits on 


conferring 


the 


Tenant 


and expe!) e 


ho oe hut lifhie ult to see how exe hangve 


of letters could be said to constitute an enforceable contract, 


quite apart from the question of Varying wunother contract 


which was under seal 
Nor would it bye easy to argue thre 
| Forthe pur poses of f he action, the agreement 


been acted upon 


that agreement had 


was one which was made to take effect in the future not till 
performance of the covenant to deliver up premises ie luding 
Improvements became due did the agreement come into 
operation There was no change in the tenant's position which 
would enat le hin to resist the Clall on equital ly CrTounds 

there Was ho acquie SCePHCe, as t hie landlord's right had hot 


heer violated 
For sons | « 
modits the law 1? West 
Neverthel < 


exainples of how an avreeinent under seal may iw effect be 


» not think that Berry \ jerry Can 


} 
lake way 


the se red 


law of landlord and tenant does afford 


varied by an agreement not under seal For if husband and 


Wile nay make a separation avreement proy iding lor payine hts 


hy the husband in disc arge Oo} hi obligation to maintain, 
which Mav POSSIDIN make the vife less well off financially 
than she Wa SO tay andlord and ter iit avree toa reduction 
of rent when the former appreciates that the original figure 1 


more thar the latter ¢ pay 


In order to test the position, then. one would want a case 


1 1 1 } ' ° | 
in which rent maVvable under a lease under sea Va reduced 


by avreement not 


under seal, and payment at the reduced 
rate accepted for ome time Now thi ort of thing has 
happened and likely to happen again and in certaim circum 


stances effect has beer ven to the new agreement But when 


provided that where there 





effect has been so given, it has not alwavs been by treatiny at 


new agreement as a variation of the old one. but sometimes 


hy treating the old one as surrendered by operation of law aud 


replaced by a new tenancy. In the latter case no analogy 


IS, OFT 


, easily drawn between the position which obtains 
and that which 
The Irish 


723, 1s t 


COUT 
obtains between parties to a marriage. 


Moore (1844), 1 Jon. & Lat 
he done, for here 


tuthority of Clarke \ 
he clearest lustration of what may 
a verbal variation of an agreement under eal 


effect to 


it was said that 
without finding 


(this 


any surrender 
consideration point, however, does not 
taken) In I814 an 
lease for a life 


t 
n 1820 the intending landlord reduced 
| 


would 
There Was ho 


appear to have been agreement was 


made under seal for a or twenty-one vear i 


acre 


W hie hy Was 


the rent to £4 4s per acre, paid and accepted t 

his death in T838 and afterwards to and by his suecessor till 
1X41 \ dispute then arose and the landlord filed a bill for 
specie perlormance At the hearing he abandoned the claim 
for rent at the old figure, but Sugden, L.C.. observed in his 


The abatement. | consider, be valid, as 
a vew agreement for a lease on the same terms as before, but 


at the 


judgment may 


reduced rent 
rhe 


eXIstine tenance 


There was not a new tenancy from vear 


a confirmation of ft 
of the terms.” 
And a l should 
ie plaintiff had continued to 
for the 
was to hold 


ubatement was rather e 


with a relaxation of one 


not 


a sort of implied surrendet 


ice red it 


inequitable if t 
execution of the original agreement 


been induced ly helieve that hie 


SIst Upon the 
would have 


at the abated rents. 


It must. of course. be borne in mind that in the above case 
ra purel equ table remedy Wil hbemy sought. and the 
IMIpor ce of consideration was emphasised in Crawley 


(1852). 7 Exch. 319, when it wi 
iisdiction to try a case concerning premises originally 
week (the annual rent limit then being £50) though 
recept l6s., and had twice 
Parke, B., there 


held that a county court 


let at £1oa 


ndlords had since agreed to 


dy trained o1 the new tooting said Wis 


nothing to bind them But the same learned baron held I 
Hodges Lawranece (L854), 18 JCP. 347, when it appeared that 
partie 5 to written tenancy agreement had both treated a 


notice to juit civel hy one of them as effective though it Wiis 
void and had avreed verbally tou reduc ed rent, that it Wa 
evident that there was a new tenancy; though “ you must 


watcl ery closely that vou do not nmake an avreement without 


consideration into a release of the existing tenancy and ! 


new demise There have been other cases illustrating the 


essential re quire nn nt obsome ey dey ceto how that a surrender 


was in effect intended, but I think the most striking illustration 
of the ter these afforded by thy 


deney in circumstances Is 


unreported case of Parker v. Briggs, decided in 1893, and 
discussed it pecial article in THk Soxuicrrors’ JOURNAL, 
(vol. 37 152). Here, in response to the usual complaint 
a landlord had agreed to accept reduced rent as from a 
future date ind also to relieve the tenant of an obligation to 


repalt and the Court of Appeal uphe ld a decision that what 
had happened amounted to a surrender plus a new demis 
This, I submit, shows 


Ww hen 


what is likely to happen, seal or no sea 


a evidence can be found to upport the contentio 


and it will thus be unnecessary to go into the pots discussed 


It Berry Berry 





CENTRAL CRIMINAL COURT 


SESSIONS. 


The following are the days appointed for holding the 
Central Criminal Court Sessions during the ensuing year 
138: Loth November, 6th December 1950: LOth January. 
7th February, 28th February, 21st March, 25th April, 16th 


May, 
There 


Isth July, 12th September, and 17th October. 
of the court in August. 


27th June, 
Is no sitting 


Mr. Thomas Gill. for 
Solicitor bene 
Wednesday, 2nd 


twenty-eight years secretary of 1! 
Association, died in’ London «o 
November, eight years. 


olent 


aged venty 
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Our County Court Letter. 
DELIVERY CHARGES ON SALE OF HORSE. 
In Lay v. Sharpley, recently heard at Shipston-on-Stour 
County Court, the claim was for £2 11s. 9d. as the rail charges 
for delivery of a hunter and £4 for its keep after sale and 
until delivery was taken. The plaintiff's case was that 
he had sold the hunter to the defendant on the 26th March, 
1936, for £75, on condition that it passed the “vet.” The 
‘vetted’ until the I1th April, and was 
In the absence of any 


horse was not 
thereupon sent by rail to Louth. 
arrangement about a charge for delivery, it was assumed 
that the defendant, as buyer, would pay the railway charges. 
The defendant’s case was that it was customary for the 
seller to pay delivery charges. The rest of the claim was 
excessive. His Honour Judge Kennedy, K.C., disallowed 
the first item and gave judgment for the plaintiff on the 
second item for £1 Is., without costs. 
BUILDER’S LIABILITY ON SPECIFICATION. 

Ix a recent case at Atherstone County Court (Palmer v. 
G. Hope & Sons) the claim was for £67 as damages for breach 

The plaintiff's case was that, on the 14th 
1936, he accepted the defendants’ tender to 
build a bungalow for £545 15s. Building costs rose during 
the erection of the house, which was not started until May, 
1937. The only variations in the contract were that, in 
order to help the defendants, the site was moved nearer the 
water supply, and the plaintiff also agreed to provide 2 ewt. 
of lead piping and to build a dumb well at his own expense. 
Was 


of contract. 
December, 


The bungalow was occupied in November, when it 
found that the eaves only projected 144 inches instead of 
Ik inches, and the roof timber had been cut down in. size. 
The plaintiff at first withheld a balance of £250, but ultimately 
paid it and sued for the amount claimed. The defendants’ 
case was that the reason for altering the site was that the 
plaintiff desired to be nearer the road. This involved extra 
brickwork in the foundations. The plan provided for windows 
to be 4 feet 6 inches, but they were in fact 5 feet. The result 
was that eaves of 18 inches would have come below the glass 
line. This was pointed out to the plaintiff, who instructed 
the defendants to carry On as they proposed. The plaintiff 
also agreed to roof laths of 1} inches, as the battens specified 
were of unusual size. It was submitted that, although the 
specification was scanty, the plaintiff had accepted the house 
as being substantially in accordance with the plans. His 
Honour Judge Hurst observed that it had transpired that a 
young man, in the employ of the rural district council, was 
in a position to earn private money not only by preparing 
plans, but by attending on the site. This was incompatible 
with the position of an official, whose duty might be to pass 
or reject plans. The specification in the case did not make 
sense, and neither party had kept strictly to a liberal inter- 
pretation of the Judgment was given for the 


defendants, with costs. 


contract. 


RECOVERY OF TITHE REDEMPTION ANNUITIES. 
In a Barnard Castle County Court (Tithe 
Redemption Commission v. Stoddart) the claim was for 
£2 14s. 9d. The case was struck out, at the request of the 
applicants, but it was pointed out, for the respondent, that 
three times. The first time it 
was adjourned by consent ; the second time the applicants 
did not appear, but the respondent did appear, and there was 
another adjournment, the question of costs being reserved, 
The respondent was prepared to defend the claim, and was 
entitled to five days’ notice of discontinuance. Nevertheless 
he received no such notice until the 3rd August, whereas the 
date of hearing was the 5th August. His Honour Judge 
Gamon made an order for the payment by the applicants 
of costs, to be taxed by the Registrar if necessary. 


recent case at 


the case had been in the list 


| 








Practice Notes. 
‘PRACTICE AND PROCEDURE.” 
“In matters of ‘ practice and procedure,’ the appeal from 
a judge lies to the Court of Appeal.” (Judicature Act, 1925, 
s. 31 (3)). An appeal from a judge in chambers in the King’s 
Bench Division—** except in matters of and 
procedure lies to a Divisional Court. (Order LIV. r. 23.) 
Under the Mental Treatment Act, 1930, s. 16 (2), no proceedings 
in respect of certain matters may be brought against any 
which can only 


pract ice 


person without the leave of the High Court 
be give if there is prima facie evidence against the proposed 
defendant of bad = faith or Asquith, J., in 
chambers, gave leave to a young girl, through her father as 
next friend, to sue the defendants. The girl had been assaulted 
by an inmate of an institution, who had escaped. He had 
been on parole which entitled him to the freedom of the 
hospital grounds: the hospital said that they had exercised 
The Board appealed to the Court of Appeal 
against the order giving leave (Shoesmith v. The Lancashire 
Mental Hospitals Board (1938) 54 T.L.R. 940 : 176). 
The respondents took a preliminary objection to the jurisdic 
tion of the court, on the ground that the appeal did not relate 


negligence. 


reasona ble care. 


82. SOL. J. 


to a matter of practice and procedure Wk ah action, since, at 
the time of the application in chambers, no writ had 
The appeal (it was said) should have been to a 
King’s Divisional Court. The Court of Appeal held 
hy a majority (Slesser and MacKinnon, L.JJ., Greer, LoJ., 
dissenting) that such an application did relate to a matter ol 
an appeal lay to the Court 


been 


issued, 
Bench 


practice and procedure and that 
of Appeal. 


* The leave which is yught Is part of the proceeding 


said Slesser, LJ. (at p. 942): upon that assumption thy 
matter was one of practice and procedure. [In Black \ 
Dawson [IS95| 1 Q.B. 848, it was held that an application 
by the defendant to discharge an order at chambers, mad 


: eal 
upon hit out of the 


should be 
summons at chambers, “a step in procedure 

appeal would lie to the Court of Appeal. A dictum 
Buckley, L.J., Toynbee [L910] TP WB 
215, 220: 


The eX Pression 7 practice and procedure : Is not conte | 


er parte, GIVING leave to serve the writ 


jurisdiction, or to set aside the SOETVice, made ly 


from which —a 


was cited from Young v. 


action itself, but covers also matters in 
connection the ac 
Lush, L.J., in Poyser ve. Minors (I881), 7 Q.BeD. 529, 535 
had said : 


** Practice, in its larger sense 


to steps im the 


with tion.” 


. denotes the mode of 
proceeding by which a legal right is enforced . . the 
machinery as distinguished from its product.” 
Obtaining 
procedure. 


leave to bring proceedings is wa mode «ef 


i Practice and observed MacKinnon bid 
* includes any matter In connection with an action or proposed 
action in the High Court ” (at p. M44). Appeals from ordei 
under s. 8 of the Arbitration Act, 1934, arising out of an 
arbitration, would lie to the Court of Appeal. 
Greer, L.J., dissented. He followed the view 
of Appeal in Re Withers [1930] 2 KB. 192, 196, 1 
of practice and procedure must be a decision dh the Corse of 
pending 


procedure,” 


of the Court 
haat aw matter 
an action or matter: here no proceeding were 
Mentioning that in two e¢ ses the Court of Appeal had exercised 
potit had hot } 


that the 


jurisdiction wrongly (as he thought), the 


ob erved 


1 ‘ P { 
MMeCuUrICiwn Hie ( our ol 


argued, and pel 
Appeal can overrule a decision of a previous court. 
follows its cartier decisions, not by virtue of any rule of law, but 
Phu 
Court of (ppea 
Daglish 


Pine court 


as a inatter tia! practice.” 
| 


Wynne Finch v. Chayt r | 1903 | 2 Ch. 475, the 
decision of that court in 


of courtesy and u 


overruled the previou 
Barton | 1900] 1 Q.B. 284. 
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To-day and Yesterday. 


LEGAL CALENDAR. 
‘a sad example 
was 


A murder case which was * 
of the consequence of drunkenness,” 
tried at the Old Bailey on the 3lst October, 1857, when 
Robert Davies, a carpenter, convicted of murdering 
his wife. On returning home from a drinking evening at 
the * Royal William,” at Balls Pond, they had quarrelled 
and he had cut her throat with a razor. After the verdict 
he declared: “I loved my wife and child 
deprive either of them of life, but my senses were destroyed 
by the liquor I had taken. I loved her too well to hurt a 
hair of her head if I had been in my senses.” 
On the Ist November, 1919, 
Swinfen Eady, after resigning the office 
of Master of the Rolls, was raised to the peerage. 

On the 2nd November, 1781, William Sly, 
a fisherman of Manningtree, was tried at 
the Old Bailey for the murder of his apprentice who had 
died after being inhumanly flogged and drenched with cold 
water without being allowed to go near a fire. When he was 
acquitted on the ground that this usage was not the immediate 
cause of death, another apprentice who had given evidence 
against him burst into tears saying that his master would 
now kill him. But the court ordered his indentures to be 
cancelled and recommended him to the care of the Admiralty. 


31 OcToBER.- 


Was 


too dearly to 


1 NOVEMBER. Sir Charles 


2 NOVEMBER. 


In her hey-day, the lady known as the 
Hon. Elizabeth Greeve, passed for a great 
and influential person, first cousin to Lord North, second 
cousin to the Duke of Grafton and intimate acquaintance of 
several noble figures. Gilt chariots were always at her door 
and everyone was mightily impressed till she appeared at 
30w Street on the 3rd November, 1773. Then a whole 
procession of humble persons gave evidence how she had 
taken from them sums of money varying from £10 to £230 
on the promise of procuring them lucrative Government 
appointments. It also came out that two years before she 
had been sentenced to transportation for felony. 
4 NovemBer.—On the 4th November, 1881, Percy Lefroy, 
an extraordinary looking young man of 
about twenty-two, appeared at the Maidstone Assizes on 
the charge of murdering an old gentleman in a Brighton 
train. He was full of a petty vanity and had wished to 
wear his dress coat in the dock, but instead he had on a black 
frock coat tightly buttoned up, a low standing collar and a 
dark cravat. He first made a low bow to the Lord Chief 
Justice. As the Attorney-General began he 
placed on the ledge of the dock a brand new silk hat which 
he held in his hand. Then he took it up again and finally 
returned it to the ledge. Each morning of the case he put 


3 NOVEMBER. 


his speech 


it in the same place with the greatest circumspection. He 
was convicted and hanged. 
5 NovemBer.—Lord Chief Justice Baron Richards, who 


was born at Dolgelly on the 5th November, 
1752, and educated at Ruthyn Grammar School, presided for 
six years in the Court of Exchequer, till his death in 1823. 
A curious trait in his character was his fear lest the amiable 
demeanour which he displayed in private relations should 
give him an appearance of partiality on the Bench, and 
consequently in court he was apt to assume an asperity of 
manner which was wholly foreign to his true character. 
On the 6th November, Lord 
Ellenborough resigned his place as Chief 
Justice of the King’s Bench, worn out with the judicial labours 
of sixteen years and embittered by the fiasco of his attempts 
to secure the conviction of Hone, the bookseller, for producing 
blasphemous publications. Little more than a month after 
his retirement he died, and was buried in the Charterhouse i: 
London, where he had been educated. 


6 NOVEMBER. 1818, 


Re : ‘ 
['uet WEEK’s PERSONALITY. 


When Sir Charles Swinfen Eady was dying of cancer, Lord 
sirkenhead visited him, and a strange scene was played 
between those two men who had not been on very good terms. 
sirkenhead afterwards told how, with death in his 
Eady urged his claims to a peerage, adding: “ He was only 
struggling to keep alive to get the peerage before he died.” 
On his return to London the Chancellor immediately urged 
the Prime Minister to grant the dying man his wish and 
recommend him for the coveted honour, and so it was done 
Birker head himself motored to his house to give him the lette r 
announcing the news. Before to the Bar 
Eady had been a solicitor. On his call he became a pupil of 
Cozens Hardy, in whose footsteps he followed closely, succeed- 
where he * went 


face, 


good coming 


ing to his practice in the court of North, J., 
spec ial,” special * when he was elevated to the Bench. 
filling the vacancy left on the Chancery Bench when he went 
to the Court of Appeal and finally succeeding him as Master 
of the Rolls. While falling short of greatness, Kady Was an 
excellent judge, courteous, expeditious and learned, with a truly 


going * 


remarkable capacity for hard work and unfailing industry. 
By INvitaTION. 

A footnote was added to legal history by the recent 
reprinti na daily paper of an extract from an issue of 1788 
announcing that “the Lord Mayor and Sheriffs have deter 
mined that no visitors shall in future be admitted to dine at 
their table at the Sessions House in the Old Bailey without 
being personally introduced by the members of the Court or 
by a ticket from the Lord Mayor and Sheriffs. A very 


proper regulation and consistent with the dignity of the 
Learned Judges and the Honourable Bench.” How much 
the luxurious hospitality of the City of London, with its 
famous beefsteaks and marrow puddings, contributed to the 
dignity of the subsequent proceedings may be judged by the 
attitude of experienced malefactors who would beg the jailers 
to give them a sporting chance and put them down for the 
* That’s when the judges go the whole hog 
shall either get fifteen years o1 
Often the judges, 


evening session 
ole way the other. I 
a five pound note out of the mission box.” 
followed by their guests, would interrupt their banquet to 
pass sentence of death on some wrete hed prisoner, On 
such occasion Montague Williams, who had prosecuted the 
condemned man, was deeply shoe ked when the chaplain on 
the way back to the dining room said to him * in a voice that 
was broken, though not with emotion ” * Well, Williams 


or 


one 


you've bagged your bird.” 


AFTER DINNER Fun. 

The courts sat in those days from nine to nine, the judges 
dining in relays, and the fun at the after-dinner trials was 
certainly fast and furious. As a man future 
Hawkins, J., calculated that on an average they did not occupy 
more than four minutes each. Hawkins himself and Old 
jailey hospitality figure in a tale related by Mr. Abinger, in 


young the 


his memoirs in connection with his defence of Charles Wells, 
the original * Man who Broke the Bank at Monte Carlo,” 
on a fraud charge. Making play on the prisoner's wonderful 
gambling luck, his counsel declared that he had a wonderful 
system by which he could £8,000 a day. Having 
tickled their curiosity with the golden prospect of unearned 
increment he at last said that he would tell the court what the 


thoughts, he 


make 


system was. Then, apparently on second 
declared he would not, for if he did the Bar would be deserted 
and the judge himself would abandon the Bench. Hawkins, 
who had all eager wakefulness immediately adjourned, 
and Abinger forthwith received an invitation to eat with the 
During the meal Hawkins, still in his scarlet robes, 
beckoned him to his chair. ‘‘Do you know that system?” he 


demanded “No, Judge.” “Ithought not. You may go back 


sat 


Sheriffs. 





to your seat.”’ Later Hawkins vented his disappointment on 
- the prisoner, giving him eight years’ penal servitude. 
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POINTS IN 


PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 


taken in consequence thereof. 
Buildings, E.C.4, and contain the name and address of the Subscriber. 


addressed envelope is enclosed. 





Hire-Purchase of Electrical Equipment. 


(. 3610. A client is supplied by dealers with valuable 
electrical equipment and pays for it through a finance house, 
who cover themselves by a hire-purchase agreement which 
contains a provision that the “ hirer shall examine chattels, 
and receipt by him shall be conclusive evidence that the 
same are duly fitted, equipped and according to contract. 
No claim or objection thereafter shall be admissible and 
no warranties or conditions are made by the owners or shall 
apply unless expressly written thereon.” The equipment 
had to be installed by the mechanics of the dealers, and from 
the commencement it has never functioned anything like 
satisfactorily. What are my clients’ rights apart from 
returning the installation under the relevant provisions ? 
Is there privity of contract between him and the dealers ¢ 
Has he any of the rights of the owners under the Sale of 
Gioods Act against the dealers by subrogation? Has he 
any rights under that Act against the owners in face of the 
provisions quoted above ? Could the owners, if they so 
wished, assign their rights against the dealers under the 
Sale of Goods Act to the hirer so as to enable him to sue 
the dealers? What other means of redress has the hirer ? 

A. This clause clearly excludes all warranties and con- 
ditions, whether implied by the Sale of Goods Act, 1893, 
or by the common law (e.g., the warranty of fitness on a 
hiring). The dealers are the agents of the finance company 
for the purpose of negotiating the agreement and installing 
the apparatus, and it appears that the clause in question 
prevents the hirers from being entitled to damages for 
negligence in the installation. There is no privity of contract 
between the hirer and the dealers, as the latter are merely 
agents for the finance house for the matters mentioned 
above, as well as, probably, for the collection of payments. 
The hirer has no right of subrogation to any claim that may 
exist against the dealer. There is nothing champertous 
or illegal in an assignment to the hirer by the finance 
house of its rights (if any) to damages against the dealers 
(Gleqg v. Bromley [1912] 3 K.B. 474; Ellis v. Torrington 
[1920] 1 K.B. 399), or in a contract to indemnify the finance 
house against the costs of an action (British Cash v. Lawson 
Store Limited [1912] 3 K.B. 474). The finance house, 
however, appears to have suffered no damage as it has sold 
the apparatus, and there would appear to be nothing valuable 
to assign in a bare right of action. However, it is arguable 
that where a contract for the sale of goods has been broken 
the huyer is not bound to enforce his contract with a sub- 
purchaser in order to minimise his damage, as to do so in 
an unconscionable case would injure his commercial reputation 
(Finlay v. Kwik Hoo Tong {1929] 1 K.B. 400). In that 
case the sub-contract contained a clause that the bill or 
hills of lading should be conclusive evidence of the date 
of shipment and the main contract contained no such clause. 
The purchaser had a right to damages against the vendors 
and a right to enforce his sub-contracts against the sub- 
purchaser. If, as is arguable, this case is in point and if the 
finance house takes back the equipment, it will be entitled 
to return it to the dealers, or, alternatively, sue for damages, 
the measure of which will be the difference between the value 
of the equipment in a sound and workable state and_ its 
value in its present condition. This right of action will 
be assignable to the hirers and will be none the less effective 











All questions must be typewritten (in duplicate), addressed to the Editorial Department, 29-31, Breams 


In matters of urgency answers will be forwarded by post if a stamped 





because the finance house had a legal right to enforce the 
sub-contract. However, I only suggest this argument as 
one which might possibly be a useful lever in negotiations 
and I cannot recommend it as one which would have any 


strong chance of success In court. 


Executor’s Appropriation of Investment. 

Y. 3611. | am acting for executors who have transferred 
shares in a bank to X, one of the residuary legatees, as a 
part of the residue payable to X under a will. The transfer 
has been stamped 10s. Please let me know: (a) who is 
to bear the stamp duty—the residuary estate or the beneficiary 
personally ; (6b) what is the correct price to charge for the 
shares in X’s account—the lower, middle or higher Stock 
Exchange quotation on the day of transfer, or should the price 
be calculated in accordance with the probate practice of 
‘one-quarter up from the lower to the higher quotation.” 

A. (a) Although a specific legatee has to pay the cost of 
transfer, the costs and expenses incidental to an appropriation 
in satisfaction of share of residue are considered part of the 
general costs of administration and charged against the 
residue. This statement accords with an opinion of the 
Council of The Law Society. There is, we think, no direct 
authority as to the value, except that it should be the value 
at the date of appropriation; (6) If the appropriation is 
made under statutory powers the consent of the beneficiary 
is required, and he may not be willing to accept appropriation 
at more than the lower of two prices quoted, viz., the price 
that could be realised on sale and it is considered that if 
he makes this a condition, the executors would be entitled 
to agree, as the appropriation would save brokers’ commission 
on sale. If the executors have a power of appropriation 
without any consent it is considered that the middle price 
would ordinarily be considered reasonable. It is, however, 
largely a matter for the executors and if they appropriate 
at one-quarter up from the lower price, their decision will 
not be upset. This method has the advantage that it will 
be the same price as that on which legacy duty (if there 
is any) would be payable in respect of a retained investment, 


Grounds for Divorce. 

Q. 3612. Before the Matrimonial Causes Act, 1937, came 
into operation A could have presented a petition for divorce 
on the ground of the misconduct of her husband, B, but 
In October, 1937, the parties entered into a 


did not do so. 
is still operative. B con 


separation agreement, which 
templates petitioning for divorce under the new Act on the 
ground of A’s acts of cruelty shortly prior to the separation, 
which A admitted to a witness. Has B the prospect of 
succeeding on establishing cruelty (such as to cause danger 
to limb, health, ete.), his evidence being corroborated by the 
witness of A’s admission, and he (B) admitting and praying 
the exercise of the court’s discretion in respect of his own 
misconduct ? Or, having regard to the lapse of time, and 
the election of the parties to separate, would he probably 
fail on the ground of delay or on the ground of the step taken 
in separating ? 

A. There is no delay sufficient to constitute a bar to a 
divorce, but the action of the parties in separating disentitles 
B, at this stage, to petition for divorce on the ground of 
cruelty. The first question is therefore answered in the 
negative, and the second in the affirmative. 
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Obituary. 
Mr. P. W. ALLEN. 
Mr. Percival Wallis Allen, B.A., Lond., 
partner in the firm of Messrs. Warren & Allen, of Nottingham, 
Parkstone on Saturday, 22nd October, 


Mr. 


solicitor, senior 


died at his home at 


at the age of seventy-seven. (Allen, who was admitted 


a solicitor in 1894, was for many years secretary of the 
Nottingham Law Sot ety. 
Mr. F. BROWN. 
Mr. Fred Brown, solicitor, of Burnley, died recently. 


irticles Messt Birtwells, of Burnley, 


solic itor in 1921. 
Mr. H. J. E. HOLMES. 
Mr. Henry J. EK. Holmes, retired 
partner of Messrs. Holmes, Butterfield & Hartley, of Burnley, 
at the age of eighty-six. Mr. Holmes 
admitted a 


Burnley 


with 


He served his 


and was admitted a 


enor 


solicitor, formerl 


died recently served 


his articles with his father and was solicitor 


in 1875. He was one of the founders of the 


Society in 1883. 


Law 


Mr. H. J. HUNTER. 

Mr. Herbert Julius Hunter, 
Square, W.C., died at his 
25th October. at the age of sixty-seven. 
idmitted a solicitor in 1904, 
Mr. W. 


Sutton, 


solicitor, of Bloomsbury 


London On Tuesday, 


Mr. Hunter wa 


home in 


SUTTON. 


solicitor, partner in the firm 


Nowe: tle 


Mr. William Senior 
of Messrs. Sutton, Cheshire & Thomp on, of 
Tyne, died recently. Mr. Sutton was admitted a_ solicitor 
in 1894. He was formerly Under-Sheriff of Newcastle 


and President of the Newcastle-upon-Tyne Law Society. 


upon 





Notes of Cases. 
Judimal Committee of the Privy Council. 
The Firm of Gokal Chand-Jagan Nath -. Firm Nand Ram 
Das-Atma Ram. 


Lord Porter, Sir Shadi Lal and 
21st October. 


Lord Wright, Lord Romer. 
Sir George Rankin. 1938. 
TRANSACTION CARRIED OU1 PRINCIPAL WITH 
Parry—TuHirp PARTY FINANCIALLY EMBARRASSED 
EXTENT OF AGENT’S Duty—DiIscreETION As TO RECOVER 
Due—WHETHER PRINCIPAL ENTITLED TO Sut 

BALANCE OWING BY THIRD Parry. 
High Court, Lahore. 
Chand Jagan Nath 


AGEN 


THIRD 


FOR 


ING VONEY 
AGENT FOR 
(pp il 


The ippellants, 


from a decision ot the 


Gokal were a firm 


and the 


of er carrying on business at Sialkot, 
respondents were a firm of commission agents in Calcutta, 


who between 1919 and 1922 were employed by the appellants 
to conduct transactions for the purchase and sale of sugar 
and the purchase of gunny Dags. Three transactions executed 


by the respondents on behalf of the appellants in accordance 


with this course of business were duly closed by the 
I pondent with the other parties and resulted in thre 
sums of oney bemg respectively due on the balance of the 
transactions from three third parties. Those parties were 
mi Th cial ditheculties and the respondents succeeded 1! 
obtaining payinent of a part only of this indebtedness. The 
respond had taken hundis on account in March, 1921, 
and renewals in October, 1921, but only a comparatively 
small « ! avment had been obtained The respondent 
as com oh agents had in the ordinary course in eacl 
case conducted the transactions in their own name and taken 
L settte ( from the third party for the whole balance of 
the account between them and that party The appellants 
did not vive any express authority to the respondents to 
wecept hund The appellant brought this action against 
the re pondent vents to recover the outstanding balance due 
to the appellants from the third parties, after giving credit 
in reduction for money actually recovered and paid ove! 
to the ippellants by the respondents The High Court 


I 
principle wi 


that the duty which the 


respi tent is avelts owed to the appellants their principals 
was to exercise due care, skill and judgment in getting in 
what the could by | 


the best bargain possible in the 


Hake 


circumstances The court held that in the present case 
it was for the appellants as plaimtifi to prove that the 
respondents as defendants had failed in that duty and had 
heen guilty of negligehce, and that they had failed to do so. 
On the contrary the court held on the evidence that it was 
established that the respondents did all that was reasonably 


po ible, and that it was no fault of theirs that the realisations 


were not larger than they were. 
Board, said 


Court as to the 


LORD WricH! ce livering the judy went of the 
that tl greed with the Hivh 


principle to be ipplied. 


, 1] 
lordship a 


The case in question depended 


on determining what was the duty of an agent in a case where 


the third party, debtor to the principal, was financiall) 
embarrassed iis duty was to do his best to collect all he 
could in the circumstances It might be more prudent 


not to pre 


the debtor into immediate bankruptey, but to 


take what could be obtained in time for the 


cash, giving 
balances There were various authorities to the effect that 
an agent > authority was. at least presumptively, to settle 
in casi n the absence of ¢ pres authority to the contrary 


effect or of ai iuthority by custom or usage: Blambherq 
\ Life Interests & Reversionai y Securilvu ( or poration | ISO7 
1 Ch. 171 Williams v. Evans, LR. 1 Q.B. 352: and Pape 
v. Westaco 1 Q.B. 272. But the position here wa 


t {1804 
very differe There was not her 


\ any question of 
the agent giving 


should 


duty was to do lis 


authority mited to receiving cash, nor wa 


right which he not have 


ln fac t hi 


up any aluable thing or 


oivel up save against cash. 


i 
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best to get cash. The onus was on the plaintiff in such a 
case to prove that the agent had failed in that duty and that 
the plaintiff had suffered damage, which he 
do by showing that the agent could have realised more cash 
in the circumstances of the case than he actually did. The 
onus was on the plaintiff to prove the breach of duty and 
An old case, Russell v. Palmer, 2 Wils. K.B. 


So in the present case the 


the damage. 
325, illustrated that principle. 
agents did not become guarantors of the debts on the debtors’ 
Insolvency. They could only be made responsible for the 
debts to the extent that it could be established (1) that they 
were negligent in seekine to realise them, and (2) that loss 
resulted to the appellants from that negligence. The 
appellants had failed on both points, and the appeal should 
dismissed, 

CounsEL: C.S. Rewcastle, K.C., and Dingle Foot, for the 
S. P. Khambatia, for the respondents. 

Nehra & Co.; T. L. Wilson & Co. 


{Reported by R. C. CaALBURN, Esq., Barrister-at-Law.] 


appellants ; 


SOLICITORS : 


Court of Appeal. 
Carpenter ». Ebblewhite and Others. 


Greer, Slesser and MacKinnon, L.JJ. 
16th and 17th October, 193%. 


PracticeE—Roap Accrpent-—Action AGAINST Mororist 
INSURANCE CoMPANY JOINED AS  COo-DEFENDAN1 
WHETHER JoINDER Proper Roap Trarric Act, 1934 


24 & 25 Geo. 5, ¢. R.S.C. Ord. XIX, r. 27. 


\ppeal from a decision of Goddard, J. 


FH) 


In 1934 the plaintiff riding a motor-cycle was injured in a 
collision with a motor car registered in the name of the first 
defendant and driven by the second. Before the accident the 
first defendant had taken out a policy insuring the motor car 
gainst third-party risks. In his 
plaintiff obtained leave to jon the insurance compahy as a 
The statement of claim alleged that the plaintiff 
ligence of the second defendant 


action for damages the 


lefendant. 


had been injured by the neg 
nd that the motor car was driven by him as agent of the first 
defendant. Alternatively, it alleged that the first 
defendant caused or authorised the second defendant to drive 


was 
the motor car on the material day. It was further alleged 
that the company had agreed to insure the first defendant 
and any person driving with his authority against labiity 
for injury caused to any person on the road, and that before 
the date of the accident the policy and a certificate of Insurance 
were In full force, the second defendant being in possession of 
the certificate with the consent and authority of the company. 
By para. 5 it was alleged that the second defendant had not 
sufficient means to satisfy a judgment against him, and by 
para, 6 that the company had, hy letter, contended that it 
was not liable to indemnify either of the defendants or satisfy 
any judgment against them in respect of the matters com 
plained of. In the alternative, it the first 
defendant had been guilty of a breach of duty under the Road 
Traffic Act, 1930. The plaintiff claimed damages against the 
first two defendants and a declaration that the company was 
lable to satisly any judgment against them. Evidence was 
produced during the proceedings in chambers that on the day 
of the accident the first defendant was negotiating with the 


was alleved that 


second defendant to sell the motor car to him. The second 
defendant had taken it out for a trial under the arrangement 
that if he did not return to a certain address hy a given time 
it would be taken that he would buy it. He did not so return, 
and later paid for the motor car. There was thus evidence 
that at the time of the accident the property had passed to 
him. Goddard, J., the statement of claim to be 


struck out so far as it related to the company, on the ground 


ordered 


that it disclosed no cause of action and/or was frivolous ot 


vexatious. 


could only 


| 


GREER, L.J., dismissing the plaintiffs appeal, said that his 
claim for a declaration against the company would have been 
vexatious even if made in a separate action, since no dispute 
had arisen between him and the company. No such dispute 
could arise till after the action against the first defendant. 
If it were established that he liable, either because 
the defendant the 
second defendant was not negligent, or because there had been 


Was hot 
second was not his servant, or because 
a sale of the motor car, there could be no indemnity due from 
the company. Under Ord. XTX, r. 27, the judge was right. 
On the point that the joining of the company would be 
embarrassing the argument did not appeal to his lordship, 
because it was provided by statute that every motor car owner 
must be insured and that would be present to the jury’s mind, 

Siesser, L.J., agreeing in dismissing the appeal, referred to 
Gower v. Hales [1928] 1 K.B., at p. 197, and Jones v. Birch 
Brothers, Ltd. {\' 2 K.B., at p. 606, and said that the 
passing of the Road Trathe Act, 1934, had not made any 
difference to the rule laid dow n there. 


933 | 


Mackinnon, L.J., agreed. 

Trapnell, K.C., 
and Armstrong-d ones. 
Arnold Carter & Co. : 


[Reported by FRANCIS H. CowPrER, Esq., 


COUNSEL : and Humfrey Edmunds ; 
Samuels. net... 
SOLICITORS : Vandamm & Co. 


Barrister-at- Law.) 


T. R. M. 


Greene, M.R., Scott and Clauson, L.JJ. 
17th and 3lst October and Ist November, 1932. 


Tn re 


Lunacy——Patient tN Menta Hoserrat—Cost or MAIN 
TENANCE--OLD AGE PRENSION—-APPLICATION—CLAIM BY 
Pusiic ASSISTANCE OrriceR-—Wtpows’, ORPHANS’ AND 
O_p Ace Conrripurory Pensions Act, 1936 (25 Geo. 5 


Kdw. &, ec. 33). 
) 


and | 
\ppeal from an assistant Master in Lunacy. 


In April, 1937, a widower aged eighty was admitted to a 
mental hospital. His sole property was an old-age pension 
of 10s. a week under the Widows’, Orphans’ and Old Age 
Contributory Pensions Act, 1936, of which 2s. 6d. a week was 
pavable to the County Council of Lincoln (Parts of Lindsey) 
min 


c 


The annual cost of his 
In February, 1938, an order 


comforts for him. 
FSO a 


for extra 
tenance was about year. 
was made by an assistant Master in Lunacy, on the application 
of the public assistance officer to the county council, appointing 
him receiver to the patient and authorising him to receive 
the 7s. 6d. Was 


directed to lodge 


a week balance of the pension which he 


in court. This was to be accumulated as 





i 











a fund chiefly for the patient’s benefit, the county council 
heing given a charge on the fund for past and future main 
tenance The public assistance othicer appealed, 
asking that the order directing the balance of the pension to 
he lodged in court and accumulated should be varied and the 


expenses 


net income allowed for the patient's maintenance. 

GREENE, M.R., dismissing the appeal, said that the court 
was asked to direct that the pension should) be applied In 
So far as the Aet was concerned, the sums 
Money received in 


aid of the rates. 
received were the pensioner’s property. 
respect of an old-age pension in the case of a lunatic fell to 
he dealt with The 
order made was one whit li could properly he made, There 
On the question whether the order 
sts of the 


under the court’s ordinary discretion. 
was ample jurisdiction, 
should have been made having regard to the intere 
lunatic and the just claims of the local authority, it seemed 
that a just compromise was effected. The patient's interests 
and those of the local authority were amply protec ted. 
Scorr and CLiauson, L.JJ., agreed. 
T. Burgess: T. 
Taylor, Jelf & Co. : 


[Reported by Francis H. Cowrer, Esq., Barrister-at-Law.] 


COUNSEL: Turner. 


SOLICITORS ; Official Nolic ior. 
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High Court—Chancery Division. 


American Chain & Cable Co. Inc. v. Hall’s Barton 
Ropery Co. Ltd. 


Simonds, J. 19th October, 1932. 


PATENTS AND DesiGNs—ACTION FOR INFRINGEMENT—CLAIM 
TO EXAMINE MACHINES ALLEGED TO INFRINGE—-CLAIM FOR 
CERTAIN PARTICULARS—R.S.C., Ord. LII]a, r. 21 A (2), 


In an action in respect of alleged infringement of patent in 
the manufacture of wire rope, the plaintiffs by a procedure 
summons sought an order that their counsel, their solicitors 
and their expert might be at liberty to inspect and examine 


the machines used by the defendants in the manufacture of 


a certain type of wire rope. Further, though the parties 
had agreed that there should be no written statement, they 
sought an order that the defendants should give particulars 
(a) of the matters relied on by them as prior common 
knowledge ; (6) the respects in which it was alleged by them 
that the invention was not a new manner of manufacture and 
involved no inventive step; (c) the respects in which it was 
alleged that the invention was not useful ; and (d) the respects 
in which it was alleged that the specification did not sufficiently 
define the scope of the monopoly claimed. 

Simonps, J., said that before the introduction of the new 
r. 21 A in Ord. LITIA inspection of the machines would not 
have been granted unless a prima facie case of infringement 
was made out. His lordship considered the affidavits of the 
experts of the respective parties and said that such a primd 
facie case had not been made out. It had been suggested 
that under the new rule a wider discretionary power had 
been given to the court. That might well be, but here there 
were no special circumstances justifying the court in ordering 
to be done that which under the old law could not have been 
done. The rule was not intended to pave the way for what 
might well prove to be only a fishing inspection. Where the 
evidence showed, as it did here, that an article might have 
been made by the defendants either by infringing the patented 
process or without infringing it the court should not order 
inspection. As to the particulars, before the new rule the 
court could not have ordered them to be given, but it had 
been argued that a new practice should now prevail. The 
new rule contemplated the possibility of information being 
given by defendants or plaintiffs which under the previous 
practice would not have been given. But the parties had 
agreed that a written statement should not be given. His 
lordship considered that it was incumbent on the plaintiffs 
to show some reason why in the circumstances of such a case 
such particulars should be ordered as under the previous 
rule would not have been ordered. In the absence of special 
circumstances particulars of the matters in question should 
not be given. 

CouNsEL: W. 
B. Drewe. 

Soxicirors : Lovell, 
Crowder & Cash. 


{Reported by Francis H. Cowper, Esq., Barrister-at-Law.]} 


Trevor Watson, K.C.. and Lloyd-J acob s 


White & King; Vizard, Oldham, 


In re Berton; Vandyk ». Berton. 
Clauson, L.J. (sitting as an additional judge of the Chancery 
Division). 
27th October, 1938. 
ADMINISTRATION—-TENANT FOR LIFE AND REMAINDERMAN 
LEASEHOLDS—No Trust ror SALE—LAW OF PROPERTY 
Act, 1925 (15 Geo. 5, c. 20), ss. 28 (2), 35. 


3Y his will made in 1930 a testator who died in 1937 
provided as follows: “* Subject to the life interest of my wife 
as hereafter mentioned [ bequeath the whole of the income of 
my real and personal estate in equal parts to my son H.B. 
and my daughter C.V. and at their death the income to which 


he or she would have been entitled to shall then be equally 
divided between their respective children. At my death my 
trustees shall pay two-thirds of the income of my real and 
personal estate to my wife during her life and the remaining 
third of the income in equal parts to my son H.B. and my 
daughter C.V.” The estate amounted to £48,000, including 
long leaseholds valued at £35,000. The question arose 
whether the trustees of the will should sell the leaseholds 
within a year of the testator’s death and invest the proceeds 
in trustee securities or should hold them on trust for sale with 
power to postpone sale. 

(Luauson, L.J.. said that it was suggested, no doubt 
correctly, that if the matter had arisen before the Law of 
Property Act, 1925, the trustees should have had regard to 
Howe v. Earl of Dartmouth, 7 Ves. 137a, and converted the 
long leaseholds, but the testator died after the new legislation. 
The effect of the gift in the will was that it operated as a gift 
to the trustees on the statutory trusts (s. 34 (3) of the Act). 
Those trusts were set out in s. 35 sy s. 25 a power to 
postpone sale was to be read into the will. By s. 28 (2) 
there was to be read in a provision that the rents and profits 
of the leaseholds till sale were to be applied * in like manner 
as the income of investments representing the purchase 
money” payable if a sale had been made. Jn re Brooker 
[1926] W.N. 95, was on all fours with this case. The fact 
that here the trust for sale was read in by virtue of the Act 
did not differentiate the present case from that one where the 
trust for sale and the power to postpone were found expressly 
in the will. The provisions of s. 35 did not involve a right 
in the remainderman to claim that the rule in Howe v. Earl of 
Dartmouth, supra, should be applied. The leaseholds should 
be held on trust for sale with power to postpone sale for an 
indefinite period. 

COUNSEL: Andrew 
W albe rforce. 


SOLICITOR : 


Clark : ¢g Burge ssf Richard 
Herbert Oppenhe emer. 


[Reported by FRaNcis H. Cowper, Esy., Barrister-at-Law.| 


High Court—King’s Bench Division. 


Smith v. Commissioners of Cawdle Fen. 


du Parcq, J. 19th October, 1938. 


LAND DRAINAGE—-DRAINAGE AUTHORITY—STATUTORY 
Powers TO DO DRAINAGE WorkKS—PLAINTIFF’S PROPERTY 
DAMAGED BY FLOODING— FLOODING AVOIDABLE BY GREATER 
EXERCISE OF PowrERS—WHETHER AutTHORITY LiABLE 
Lanp DrainaGe Act, 1930 (20 & 21 Geo. V, c. 20). 
Action for damages for negligence. 

The plaintiff, Smith, was the occupier of a farm which was 
protected against flooding by a bank which was a drainage 
work under the control of the defendants, who were an 
internal drainage board responsible under the Land Drainage 
Act, 1930, for the drainage of Cawdle Fen. The bank being 
too low, the River Ouse flowed over it on the 12th March, 
1937, causing damage to the plaintiff's buildings and lands 
His lordship found that on the 12th March the defendants’ 
pumping station was not sufficient for conditions which might 
normally be expected, but that, having regard to the limited 
funds available to them, the defendants were not to blame 
for not maintaining a more efficient pump. He found that 
there was some leakage through the lock-gates, which were 
in a dilapidated condition ; and he concluded on all the facts 
that the flooding was attributable to what, apart from the 
question of law as to the existence of a duty, might be said to 
be negligence on the part of the defendants. The plaintiff 
claimed that his property became flooded and waterlogged 
by reason of the defendants’ negligence, and contended that 
it was the duty of the defendants, as statutory drainage 
authority for Cawdle Fen, to inspect and maintain all drainage 





works within theirarea and toclean and repair them as necessary. 
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The defendants contended that there was no such duty on 
them. It was conceded by counsel for the plaintiff that the 
relevant statutes, including the Land Drainage Act, 1930, 
did not require, but merely authorised, the defendants to do 
work for the purpose of draining the fens in their area. 

pu Parca, J., said that s. 10 of the Act of 1930 provided 
that, if any particular drainage board did not exercise its 
powers, the catchment board for the area might, subject to 
certain safeguards, exercise those powers. That showed 
that there was some protection for the community on any 
view if an internal drainage board omitted to carry out the 
powers which it had. Counsel for the plaintiff had relied on 
Boynton v. Ancholme Drainage & Navigation Commissioners 
[1921] 2 K.B. 213; on a passage from the judgment of Day, J., 
in Gilbert v. Trinity House Corporation (1886), 17 Q.B.D. 795, 
at p. 799, and on one from the speech of Lord Blackburn in 
(reddis v. Proprietors of Bann Reservoir (1878), 3 App. Cas. 430. 
Counsel for the defendants had also relied on the Ancholme 
Case, supra. In that case the Court of Appeal held that the 
relevant drainage statutes were mandatory in that they 
compelled the authority, when they had done work—e.g., 
constructed a drain— to take steps to keep the work in repair. 
\tkin, L.J., appeared to be of opinion without doubt that, 
if there were no obligation on the authority under the relevant 
Act, there would be no duty. But counsel for the plaintiff 
had referred to words of Bankes, L.J. {1921] 2 K.B., at 
p. 230, to the effect that there was much to be said for the 
view that the authority could be held liable because certain 
works which they had done had been done negligently, but 
that it was unnecessary to decide the appeal on that ground 
as the court took the view that the relevant statutes were 
mandatory. In Geddis vy. Proprietors of Bann Reservoir 
Lord Blackburn, at p. 456, said that an action lay for doing 
negligently that which the legislature had authorised. Day, J., 
in Gilbert v. Trinity House Corporation, said, at p. 799, that 
whoever undertook, or was bound to perform, duties, however 
they might arise, was liable for injuries caused by his negligent 
discharge of those duties. What Day, J., was there saying 
was that a man doing what he was authorised to do must do 
it as carefully as possible. Lord Blackburn’s observations 
and the Ancholme Case, supra, were considered in Sheppard 
v. Glossop Corporation, a case where a local authority were 
authorised, but not bound, to light streets in their borough, 
and where one of the streets was inadequately lighted. The 
judgments of Bankes and Scrutton, L.JJ., there amounted to 
saying that, if an authority were authorised to do an act, it 
was no defence, if someone were injured through the way in 
which the act was done, for the authority to say that it “was 
only doing what it was entitled to do. In the present case 
there was complaint of a failure to do what there was power 
to do, not by someone who said that the thing was done in 
such a way that he was injured by the doing of it, but by 
someone who said that the authority, having certain powers 
which it was entitled to exercise, either had not exercised 
them or had exercised them inadequately. If the plaintiff 
complained that the defendants did not build a high enough 
bank, or might have exercised their powers more fully, his 
case was on the wrong side of the line. The argument that 
the duty referred to in Sheppard v. Glossop Corporation, supra, 
lay on the defendants in the present case was based on a 
misreading of the words of Day, J., and Lord Blackburn, 
supra, and the action accordingly failed at the outset. 

CounsEL: A. M. Wallace, for the plaintiff : 
Alchin, for the defendants. 

Souicirors : Gibson & Weldon, for J. Hunt, Peterborough : 
Pickering, Kenyon & Co., for Evans & Son, Ely. 


Gordon 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 





The University of London Law Society announce that a 
Criminal Law moot, presided over by The Hon. Mr. Justice 
Hlumphreys, will be held at University College, on Tuesday, 
Sth November, at 8 p.m. 





John v. Mendoza. 
du Pareq, L.J. (sitting as an additional Judge of the 
King’s Bench Division). 25th October, 1938. 

BANKRUPTCY—AGREEMENT BY PLAINTIFF CREDITOR NOT 

To Prove ror DeBT—UNDERTAKING BY DEBTOR TO PAY 

PLAINTIFF IN FULL SUBSEQUENTLY—CREDITORS PAID IN 

FuLL—ANNULMENT BY CourT oF ADJUDICATION 

EsToPpPpEL BY RecoRD—WHETHER UNDERTAKING ENFORCE- 

ABLE BY PLAINTIFF. 

Action to recover a sum of money claimed due under an 
agreement. 


On the 13th June, 1935, the defendant, Mendoza, acknow- 
ledged indebtedness to the plaintiff, John, in various sums, 
including the price of certain shares which the defendant 
agreed to purchase from him, the total of the debt thus 
acknowledged being £852 15s. 6d. Of that sum £352 15s. 6d. 
were to be paid in eight days from the date of the letter, a 
promissory note for that amount being given to the plaintiff, 
and the balance of £500 within two years, with interest. The 
promissory note was never in fact presented. On the 
25th July, 1935, a receiving order in bankruptey was made 
against the defendant on a creditors’ petition, and he was 
adjudged bankrupt on the 4th September. The defendant 
having paid all his debts in full, that adjudication was annulled, 
and the receiving order rescinded, on the 23rd April, 1937. 
On the 30th July, 1935, there had been an exchange of letters 
between the plaintiff and the defendant, in which the plaintiff 
wrote that he did not wish to press his claim and that he 
would give the defendant as a present the money then due, 
and the defendant replied: “* I thank you for your letter of 
even date which I requested from you ; and notwithstanding 
its contents I am still indebted to you for the sum of 
£852 15s. 6d.” On the 17th August, 1935, the plaintiff 
informed the official receiver, by letter, that he did not wish 
to prove his debt in the defendant’s bankruptcy, as he had 
made a present to the defendant of the sum involved. The 
plaintiff having brought this action to recover the sum due 
under the letter of the 13th June, 1935, the defendant denied 
liability on various grounds, of which the only material one 
was that, apart from the question whether he was or was not 
indebted to the plaintiff in the sum now claimed under the 
letter of the 13th June, 1935, the plaintiff was estopped by 
his letter to the official receiver from now alleging that the 
defendant was indebted to him in that sum. 

pu Parca., L.J., said that the facts showed*conclusively 
that the legal obligation to pay the £852 15s. 6d. disappeared 
as the result of what took place between the parties, and that, 
in his opinion, the present claim could not be maintained. 
The defendant, having persuaded the plaintiff to abandon 
his claim as having any legal validity, gave a promise to pay 
what might be regarded as a debt of honour. The defendant’s 
cese was best put thus: The result of bankruptcy proceedings 
usually was that, as a consequence of the receiving order and 
the adjudication, all the creditors received what they could 
on a fair division of the bankrupt’s assets; and that it was 
clearly vital to such an arrangement that everyone claiming 
to be a creditor should prove in the bankruptcy, and that there 
should be no secret arrangement whereby one creditor agreed 
not to prove, on the terms that he would at some subsequent 
date receive more by way of dividend than the other creditors, 
and even, perhaps, 100 per cent. Further, in certain clearly 
defined circumstances, a bankruptey might be annulled, a 
matter dealt with by s. 29 of the Bankruptcy Act, 1914. 
That was done, on proof of the necessary facts, in April, 1937. 
It was plain that the court would only make an order annulling 
an adjudication in bankruptcy on the ground of full payment 
of the debts when it was clearly and conclusively proved that 
they had in fact been paid in full. It was no longer sufticient 
merely that all the creditors should consent to the annulment. 
Had the plaintiff come forward and stated that there was a 
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sum owing to him from the defendant, the court's order were carried the motor coach, including Evans himself 
of annulment would never have been made For the purpose Va HuSSO! md Ss nith vere conveyed In similar circumst; neces 
of considering whether there was an estoppel, the plaintiff on rious subsequent occasions Those journeys were ill 
must he treated as having heen a party to the bankrupt \ made on the occasions when the Tottenham Hotspur Football 
proceedings. It was open to him by proving to preve nt an Clul rst teal vere plan ing matches at home, of whi h they 
annulment on the ground that all the debts had been paid: | play ot less than twenty-one in the year. The club was 
and, On the veneral pring iples ol estoppel by record, he was as lornic cause Evans had lost his licence to operate in 
much estopped after that judgment from coming to nother tp rvic om Woodford to the football vround., Ie Ns 
branch of the High Court and contending that there Was alter Was at mater i times full iware of the purpose for W hie h 
all a debt due to him as if there had been a judgment to the the a ! whl hired To Pe ters were being used, and of 
opposite effect in the Division of the High Court in which he the f it parate fare ere being paid to Peters by 
now sued. An agreement by a creditor not to prove for a meni of the club. By s. 61 (2) of the Road Traftie Act, 1930, 
debt in consideration of the debtor afterwards paying the -rovided that a vehicle used on a pet ial occasior lor 
creditor the sum for which the latter might have proved would, | the « nce of a private party shall not be deemed to be 
if allowed to stand, defeat the whole object of the bankruptes ive ! passenvel for hire o1 reward at separate 
law. In re McHenry [1894] 3 Ch. 365, and Wild Tucker | fares | only that the members of the party have made 
[1914] 3 K.B. 36, cited by counsel for the plaintiff, were not | separ nts which cover their conveyance by that 
applicable to the present Case. The action failed vehi on that oceasion.” By s. 25 (1) of the Road Traftic 

CouNSEL: Linton Thorp, K.C.. and Alban Gordon, for | Aci 1934 vehicle shall be deemed to be used as 
the plaintiff: J. P. Eddy, K.C., and G. F. Kingham, for the | a special occasion .” if certain conditions are fulfilled 
defendant Cond tT) “us follows In thie case of a journey to a 

SOLICITORS : Thorp, Saunders d Thorp . Beckingsal s and parti ular destination the passengers must not include any 
Vaylors pers ho frequently, or as a itter of routine, travels at 

Reported by R. C. CALBURN, Esq., Barrister-at-Law.] | or about the time of dav at which the journey Is made, to that 

a | destination fron pl ice from or through whi h the journey Is 

Sidery ». Evans and Another. Pwr The justices held that the provisions of s. 25 (1) 

Lord Hewart, C.J... Charles and Macnaghten, JJ had be comphed with, it, having regard to the lapse 


26th October. 1938 


Express CarriaGe  PrRIODICAL JOURNEYS 
COACH FooTBALL GROUND TICKETS FOR 
MEMBERS CLiusp— Coacn Hirep 
20ApD SERVICE LicENCE NECESSARY 
*SpecraL Occaston “—Roap TRAFFu 1930 (20 &21 

5, ¢. 43), s. 61 (2)—Roap Trarric Act, 1934 (24 & 25 
50), ss. 24, 25 (1). 


Appeal by ¢ 


20AD TRAFFIC 
BY Moror 
JOURNEYS SOLD TO 
BY CLuB—-WHETHER 


()} 


ACT 
(Geo 
Geo. 5, ¢ 
Ksse3 

Informations were preferred by the appellant, Sidery, an 
examiner for the Metropolitan Traffic Area under the Road 


ase stated from a decision of justices 


Traffic Act, 1930, against one Evans, alleging that he, on 
divers dates in 1937 and 1938, unlawfully used a motor 
vehicle as all eXpress Carriave otherwise than under a road 


service licence in contravention of s. 72 (1) and 
toad Trathice Act, 1930 
the appellant against one Peters, for unlawfully ¢« using the 
vehicle to be 
admitted at the hearing of the informations: Eva 


and | 


10) of the 
An information was also preferre lL hy 


proved 


so used. The following facts were 


or 
~ carried 


on business as a motor-coac hy proprietor, dd ho road 


service licen eto operate express Carriages betwee nN Woodford 


Green and the Tottenham Hotspur football ground at 
Tottenham. Peters carried On busine SS as a contect onelr and 
tobacconist at a shop On the 2Oth September, 1937, one 


Magnusson entered Peters’s shop and asked him whether he had 


two seats a a motor coach 


football match at the 


vallable for himself and one Smith, on 


travelling from Woodford Green to a 
Tottenham Hotspur the 
Peters replied that two seats were available on the coach, but 
that before booking them Magnusson and Smith 
to join the Woodford Sports 
contribution of ¢ 


ground on following Saturday 


would have 


and Outing Club by making a 


3d. each Magnusson thereupon paid Peters 


6d. on behalf of himself and Smith and a further sum of 3s 
for two seats on the coach. Pete rs then entered the name 

and addresses of Magnusson and Smith in a book Mavnussor 
Was not given any tickets for the seats. nor was he given, or his 


attention drawn to,any rules of the club pandSmith 


Magnusso1 
were Inspectors in the employment of the London Passenger 
Transport Board. On the 25th September, Mav usson and 


Smith each received from Peters at his shop a printed member 


ship card of the Woodford Sports and Outing Club, 1937 
and were directed by him to a motor coact owned and 
operated by Evans, in which Magnusson and Smith were 
carried to and from the football ground. Nineteen 4 Cnyel 


par 





and th: 
1 | 
' 


ot time between the dates on wht h the Vv" hac les were used. the 


passengers did not include any person who frequently or as a 


matter of routine travelled on the vehicles They therefor 


dismissed the informations 


ORD Hewarrt, C.J., having read the definition of ** express 


carria n s. 24 of the Act of 1934 Motor-vehicles 
carrying passengers for hire or reward at separate fares none 
of whi le than one shilling or such greater sum as may 


on the facts 
were Carrying 


said that it leapt to the eve as 


he pre 


stated that were motor vehicles which 


passengers (@) for hire or reward, (b) at separate fares, and 


(¢) none of which was less than Is., being in fact Is. 6d. That 
statement of the law on the facts of that case really concluded 
the matter But he was also satisfied that the respondents 


1 


»tuaker 


] 
could he 


ot the Ac 


. argument based on s. 61 (2) 
tof 1930. Ifthat argument had been addressed to the 


behalf of the 


nothing from an 


court o1 respondents it would have been met 


quite easily by the reply that on the facts of the case it was 
IMpossible to find a special occasion within the proviso to 
s. 61 (2) The facts clearly negatived a special occasion 
Finally, if the defence of * spec ial occasion” had been raised 


tl e attention of the court would heavy e bye en direc ted tos. yA5) (1) 


ol the Act of 19 4. whi h IM pose ada iong series of condition S, 
all of which had to be fulfilled, including (e). It was apparent 
on the ts found that the party did include passengers who 
freque t ravelled in fact, there was a systematic travelling 
whenever an opportunity offered of witnessing a football 
mate! ! vic That particular Teal was engaged. The 
justice conclusion was at variance with the facts, and tl 
appeal must be allowed. 

CHARLES and MACNAGHTEN, JJ., agreed 

COUNSEI Valentine Holi for the appellant there was 
no appearance by or for the respondent 

SOLICITOR The Treasury Solicitoi 

rted by R. C. CALBUE isq., Darrister-at-Law 


Arches. 
King 


Court of 


/» re St. Hilary, Cornwall : Roffe-Silvester. 


Mr. W. N. Stable. K.C Deputy for the Dean of the Arche 
21st October. 1938 
ECCLESIASTICAL LAW Parisu Cyurcu ORNAMENTS 
Re \ Peririon ror Facutrry—PrincieLES GOVERN 
ING COURT 


from the Consistory Court of Truro (82 Sou. J. 607 
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In 1932, there being differences in the parish of St. Hilary 

Cornwall between persons holding Anglo-Catholic views 
and persons holding extreme Protestant views, a petition was 
heard in the Consistory Court of Truro before the then 
Chancellor, and an order was made for the removal of certain 
articles from the church. The incumbent, The Reverend 
Bernard Walke, who held strong Anglo-Catholic views, failed 
to comply and the articles were removed by the petitioners. 
Most of them were subsequently restored one by one and 
thereafter remained in place. The incumbent also placed 
further articles in the church without the authority of a 
faculty. In 1937 The Reverend Charles Rofte-Silvester 
became incumbent. He tried, as regarded church services, 
to provide for both parties in the parish. A faculty was now 
by a parishioner to remove certain articles and 
ornaments. Some of these had been included in the previous 
order of the court. An order having been made by the 
Chancellor of the Diocese for the removal of certain articles, 
the Incumbent appealed. 

Mr. STaB.e, K.C., said that the matter was not res judicata 
by reason of the earlier proceedings. The facts were different, 
nd decorations which might have been illegal during the 
previous incumbency could now safely be left in the church. 
Among the articles, the subject of the appeal, were six stone 
altars fixed in the chureh, three at the east end and one each 
on the north, south and west walls. In addition to some pre- 
Reformation stone altars, stone altars had been installed in 
several new churches from 1839 to 1938 in fifteen dioceses. 
In no case where a faculty had been granted was there 
opposition or a hearing. The Chancellor had ordered the 
removal of the altars now in question. The order was right 
as regarded the removal of the high altar and the substitution 
of a holy table of wood. But that had no bearing on 
subsidiary altars. Once a parish church was properly 
quipped with a holy table, any subsidiary altar might be 
treated as a decoration, subject to the tests applicable to 
decorations. Simee 1855 there had been numerous decisions 
vranting faculties for the installation of a second altar in a 
The Chancellor had a discretion not merely to refrain 
from issuing a faculty authorising the removal of the 
subsidiary altars, but could also grant a faculty authorising 
their retention and he would have to consider various matters 


sous ht 


church. 


in exercising that discretion. 
the two tabernacles or aumbries should be confirmed, though 
there would be no decision on the question whether reservation 
of the Sacrament was right or wrong. The two sanctuary 
lamps being closely connected with the aumbries must 
hare their fate. The green and black crucifix should be 
removed as its presence was a perpetual reminder of past 
levalities and = irregularities. As to the thurible, the 
Chancellor's order should stand. The petitioner did not 
press for the removal of the confessional box which the 
incumbent did not propose to use. The order for its removal 
should be set aside. As to the blue votive lamp, two iron 
votive candlesticks and the sanctus bell, the appeal was not 
pressed and the order for their removal would stand. The 
petitioner, who had substantially succeeded, was entitled to 
costs of the appeal. 

COUNSEL: Vaisey, K.C., and Godfrey Hutchinson; J. 
Ashworth. 

Soticrrors : Bvill & Coleman; A. J. Adams d& Adams, 
lor Couller Hancock & Co., of Truro. 
Reported by FRANcIS H. Cowper, Esq., Barrister-at-Law.] 
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The niversits of London announces that a special 
University lecture in Laws on Licensing Control of Com- 
mercial Road Transport ” will be given at The London School 
of Keonomies. Houghton Street, \ldwych, W.C.2, by 
Dr. Gleeson EB. Robinson, M.C.. Tratlie Commissioner (Metro- 
politan Area), on Wednesday, 16th November, at) 5 p.m. 
The lecture is addressed to students of the University and 
to others interested in the subject. Admission free, without 
ti ket. 


The order for the removal of 


Societies. 
The Law Society. 
PRELIMINARY EXAMINATION. 

The following Candidates (whose names are in alphabetical 
order) were successful at the Preliminary Kxamination held 
on the 12th and 13th October, 193s: 

John Ashton, Charles Henry Baker, Frank Birch, Marie 
Lilian Bundy, Arthur Henry Burr, Theodore Cyril Carton, 
Victor Charles Cosier, Gordon James Manners Cradock. 
Robert St. Clair Dederick, Louis Sydney de Meza, Leonard 
Frank Hollands, Lyn Hopkin, Peter Hugh Hamilton Jessop. 
Duncan Lindley, Jack Lindsay, Montague Miller, Frederick 
Monks, Montague Newman, John Edwin Michael Oakes, 
Charles Arthur Ovens, Oscar Palser, Kenneth Paxton, Antony 
William Raw, Ronald John Reynard, Ronald Arthur Roberts, 
Joseph Arnold Norman Antony Foley Rutter, 
Dennis Sheldon, Harvey Robert Grayhurst Teal, John Edgar 
Turpin, David Richard Wardlaw, Neville John Winter. 

No. of Candidates, 55. 2. 


> 
Robson. 


Passed, 32 


The Magistrates’ Association. 

The seventeenth annual general mecting and conference 
of this Association was held in the Guildhall on the 26th 
October. The Lord Mayor, accompanied by the Sheriffs, 
opened the proceedings and welcomed the members. Sir Eb, 
MARLAY SAMSON, K.C., then took the chair and proposed 
the adoption of the annual report and balance sheet, a motion 
which was seconded by Lieut.-Col. W. Chaloner. The 
chairman said that the membership was now over 5.000 and 
the circulation of The Magistrate over 6.000. The Council 
had had to extend its office accommodation and increase 
the number of its meetings. It asked permission to co-opt 
three persons of special social, legal or psychological experience, 
not being magistrates, in order to make expert advice available. 
He mentioned the importance of separate seating accommoda 
tion for the police prosecutor and the clerk to the justices, 
owing to the confusion produced in some defendants’ minds 
when these officials shared a bench. 

Mr. T. KIMBER BULL read a paper on ** Road Trattic 
Offences froma Lawver’s Point of View.” urging magistrates 
to adopt a more severe attitude towards motoring offences, 
and particularly to achieve uniformity in sentence. The 
law, he maintained, must not be allowed to be treated with 
contempt. Tle suggested that the Association might draw 
up a scale of fines conditioned to speed, when there were mo 
special circumstances to be taken into consideration. The 
fine might perhaps be £2 for a speed of 50-40 mup.h.: £5 for 
10-15 m.p.h.; £10 for 45-50 m.p.h.; and £20 for over 
50° m.p.h. 

During the subsequent discussion, motorists and pedestrians 
defended their respective points of view, and Mrs. KARENGEY 
maintained that there was no line of demarcation between 
the two classes of road users. Mr. W. KiemMpser thought 
that enforcement of the rule of keeping to the left) on the 
footpath would prevent many gutter accidents. 

Miss S. M. Fry read a paper on the * New Children Act 
and Boarding Out.’’ She said that the highest figure for 
persons found guilty of indictable offences was between the 
ages of ten and fifteen for males and of sixteen and twenty-ong 
for females. Those who used these figures to speak of the 
depravity of youth must ask themselves what was the ideal 
age for the peak of crime. She thought herself that it) was 
highly satisfactory that the majority of crimes should be 
committed by little boys of thirteen who were just feeling 
their feet and subsequently grew up to be good citizens. The 
relation of those eonvicted to the total age-group showed 
that there must be a vast number of small boys undetected 
in the commission of trivial offences. An apparent increase 
in recent years was therefore due rather to increased vigilance 
by the police, and increased trust of the people in the courts, 
than to any crime wave aniongst juveniles. The new Act 
afforded many valuable new measures, though not all that 
she would have wished to see. It allowed magistrates to send 
truants to a remand home while enquiries were being made, 
and to bring them before the court before sending them to 
an approved school. She wished this was compulsory 
the lifetime of a child should not be dealt with without seeing 
him and hearing him. 

The most important part of the Aet dealt with the extension 
of the powers of magistrates. Their job was) comparabl 
with the task of sorting four packs of cards into boxes. The 
packs were: children charged with offences; children 





charged with being beyond control; truants : and children 
| alleged to be in need of care and protection. The boxes were : 


| probation or supervision order without conditions ; order with 








894 


THE SOLICITORS’ JOURNAL. 


November 5, 1938 





——— es 





conditions ; order with conditions and grants; fit person 
order; and approved school. It was most important to 
explain the position to children brought before he ourt 
but not charged with any offen Moreover, the process 
of selection was important and delicate; a littl: solitary heart 
must not be put amongst the clubs; the little joker must not 


vo with the real knaves, and the aces must be given a chance. 
i for the 


=f 


Miss ry spoke warmly of boarding-out. especially 


children whose deliquency or need for care was die to lacl 
of that personal love and attention which could not be 
obtained in the best school. 

Lorp MAvuGuHaM, the Lord Chancellor and the President 
of the Association, took the chair at the afternoon session. 
He spoke of magistrates in history and in literature and 
complimented the present bench on its dignity and ability. 
Ile hoped that those committees of quarter sessions which 
did not possess a legally qualifi« un would obtain one. 


1 chairme 


as a their 





d that magist whole fulfilled 
to motoring offence s admirably. 
was most desirable. Magistrate 
satisfactorily with Lord HWailsham’s sug 
unable or unfit to attend regularly should place 


on a supplementary list or retire. 


Hk 


task in relation 


Was satistfie 


but uniform 
had complied 
that tho 


their na 


of sentence 


Yestion 


THE REFORM OF THE PENAL SYSTEM. 
Sir SAMUEL HoarrE, Home Secretary, spoke on penal 
reform. The conception of the Hiome Offic ral Home 
Secretary, he said, had changed almost out of recognition in 


recent) years ; t he vo now represented one of th Lorene 

social services in the country. The same might be said of 
the Peace Commission. As a social reformer he conceived 
himself to have two duties to do everything po ible 0 


kee p people out of prison, and to ke p those who got in on 


from returning there. The more the courts used alternative 
methods of dealing with crime and delinquents, the more 
likely were men and women in every walk of life to be abl 
to keep their position in the community and not becony 
outlaws. In 1936 a total of 824,951 persons had been guilty 
of offences ; of these only 0.9 per cent. had n tried by 
jury. The increase in ten years of the total number of perso: 

dealt with by courts of summary jurisdiction (from 670.000 
to S60.000) was largely due to the rise of the trafiic offence. 
indictable offences only represented 9 per cent. No more 
than 3 per cent. of the offenders Lad been sentenced to 
imprisonment, penal servitude or Borstal, and SI per cent. 
had been deait with by fine. 

The use of probation WAS xpanding every vear, and a 
training course for probation officers had been irted by the 
Home Office. The Children Act, 1933, provided new methods 
of dealing with young offenders, and the Mone Payments 
Act, 1935, had kept thousands of debtors out of prison. The 
first duty of those who dealt with me was to provide 


constructive alternatives to imprisonment. For those whom 


it was necessary to send to prison the way back to comnmiunity 
life should be made as easy as possibl Nowadays, the offic 


worked in advance of public opinion. A 


changes in prison life had been introduced to keep it < 
as possible, and the Home Office was embarking on 
scheme. Vith an intelligent public opinion behind 
with the help of the magistrates, he hoped that it 
start a new chapter in the national life in which crime would 
be with more intelligentiy than in the past and 
approached like any other problem of social reform. 


| 
num small 
s normal 
housing 


it and 
" 


Miss M. MELLANBY, Governor of Aylesbury. spol an the 
after-care of Borstal girls. Tl iob was, sh id, difficult 
because Borstal girls were very handicapped by their past 
history very few had ever been in skilled work and nearly 
all had come to gricf through expecting too much of Lift 
Broken homes or illegitimacy made them fee! constantly 
inferior and cut off; many had spent most of their liy in 
institutions and had no idea of even the rudimentary princip! 


of social life. They were told of their discharge three month 


sed 


discu 


in advance, and their future was carefully with 
them; within reason, they were sent where th wanted to 
go, and they were given a complete and fashionab! it fit, 
with introductions to supervisors who would help them to 


find a social life. 


Solicitors’ Managing Clerks’ Association. 
PROCEDURE. 
the chair the 
when Master VA! 
Solicitors’ 


RECE CHANGES IN 
Mr. Justice Lewis 
in the Middle Temple 
delivered a le 
Association. 


There had, 


last few years. 


NT 
October, 
ENTINE BALL 


Managing Cie 


took on 25th 
Hall, 
he 


4 4 
t 


sccture to 


he said, been iderable chang 
The rights of poor persons and mone 
preceding a writ of summons, had 


Nowadays any poor person could sue 


Con 


in respect of matters 
materially affected. 














or defend as such with the virtually gratuitous services of a 
olicitor and the free service of counsel. In the old days 
leave » bring suit or defend in forma pauperis had been difficult 
to n. One curious consequence of forbidding a money- 
lends to bring an action unless he was duly licensed had 
been that a monevlender who carried on business outside 
th irisdiction could bring no action here. \nother chang 
was that si 1937 every action based upon a mortgage of 
a real lea id property must be brought in the Chancery 
Division. Until last year. application for leave to issue a 
writ’ for service out of the jurisdiction had always been 
made to a judge now it was made to a Master in the King’s 
Bench Division. 

In 1929 the special indorsement had been extended to 
ae on for detinue, and in 1933 to all actions in the King’s 
Bench. other than defamation, seduction, breach of promiss 
false imprisonment and actions in which the plaintiff alleged 

j The presumed reason for this extension was to speed 
up the administration of justice. Nevertheless, action 
founded upon tort or breach of conti were seldom suitabh 
fo pecially indorsed writs. as there was nearly always a 
conflict of evidence which must be heard. Order XIV still 
pre ed the even tenor of its wi and remained the finest 
debt-collectiy gent in the kingdom. A very large proportion 
of th pone recovered in the High Court had been the 
subject of judgment under Ord. XIV. American legal visitors 
{ thu vuuntry in 1924 had paid i varm tribute for it 

l if =) nd d spatch 

Lnotiner rec it change 1 lated to the third p: rty procedure ; 
nowada third p f might be obtained where a 
defendant was entit ny relief or indemnity relating 
or connected with the val subject matter of the action. 
The first notable change in the rules of pleading had been 
made in 1932 to provide that certain classes of action might 
be certified to be fit for the ** New Procedure.”’ in this 
procedure pleadings were delivered by rule, not by order, 
and interlocutory proceedings were heard by a new 
procedur vive, (ting in court as chambers and having 
vari powers, notably that enabling him to fix the date of 
t I ut r five ye the new procedure had been 
abolished. Th eriment had had very useful cons 
quen it had wh attention to the possibility of fixing 
a di fi ry « | to the desirabilitv of enlarging the 
scope of th ummons for directio Moreover, it seemed 
to h suggested the reform made in 1933 that pleadings 
hould lelin d by rule The plaintiff must now deliver 
y " { of claim. eith with the writ or at any tim 
uit praran provided that in no case where the defendant 
had appeared should a statement of claim be delivered mor 
than ten davs after appearance, unt the time should |} 
extend by a court or a judg The purpose of those who 
had instituted this great reform had not been fully achieved 


( 
ae , 
yoo. Wie 


n certain rules had very considerably increased 

rs and responsibilities of the Master who heard a 

us for directions, He had to make a veneral survey 
a and exaimine the pleadings. Hie had to determin 





rit was to be tried by a judge, a judge and jury, or an 
rete! In Middlesex he had a choice of five list 
ial jury list, the common jury list, the long non-jury | 
non-jury jist, and the short cause list. tle had 
vhet he a case would take le than two hou 
or | hiewte fiv a task that was by no means easy. 
The tics compiled in the Associates’ Depart ment showed 
that timat cl time of trial had on the whol been wondet! 
fully accurate and of real value. No amount of proph 


ability however, could deat with { hie possibility of setth mel 





No i least useful of the added powers of the Master wa 
that which enabled him to send any case to the short cause List 
without an application for Summary judgment. Anoth 

valuable reform had been brough bout by the rule which 
enabled th laster to order lists of documents instead © 
adiscovery ana to suggest in matt relating to person | 
injul hat the parties agree ups medical report and 

plan. There had been one recent change in the matter 

admission of documents : people who omitted to say whetlhel 
they did or did not admit a document were now taken to hay 
admitted it, unless the court ordercd otherwise. Since 1955 
the fact or amount of payment into court must never be 


mentioned tn pl adings exe pt tn certain actions for libel 

pleaded In any action for defamation, 
pay in denial of ability. 
nm recent times 


trial by jury. The 


mm” Wier eCnaer Was 


the d 
Th 


rilgehat 
important change in proc 
vhich the law a 


now Vilh a 
fran i 


eC 
to 


idant 
rics 


t hast modified 


tbsolute right to a jury had been abolished with surprising! 
iitle discussion and effected a ver considerable saving in 
judicis ime. There was tendency to limit the right ol 


appeal. 
An ; ppeal from 


point ol 


ion of an official referee now only 


decision an interlocutors 


the deci 


lay on a law, and a on 
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matter had been held to be a decision on fact. Appeal to a 
divisional court from a county court had been eliminated, 
and appeal to the House of Lords had been limited by the need 
for leave from the Court of Appealor from the Upper Chamber. 
The infant’s compromise was being applied to an ever- 
increasing extent. Nowadays, something like twenty-five 
compromises a week were dealt. with by the Masters in the 
King’s Bench Division. 

Bellot had said in 1877, ** Simplicity. brevity. certitude, 
such are the distinctive characteristics of a good system of 
procedure.”” The Rules of the Supreme Court stood this test, 
and had always been interpreted by the judges on the principle 
enunciated by Collins, M.R. (Coles v. Ravenshear [1907] 
| K.B. 4): ** The relation of rules of practice to the work of 
is intended to be that of handmaid rather than 


mistress.”* 


justice 


City of London Solicitors’ Company. 

The master, wardens and court of assistants of the above 
company announce that Mr. Arthur EF. Bell has retired from 
the Clerkship of the company and that Mr. G. W. Hewett 
has been appointed Clerk of the company in his stead. The 
ew address of the company will be 38, Old Jewry, London, 
E.C.2. (Telephone, Metropolitan 2081.) 


The Union Society of London. 


\ meeting of the Society was held at the Middle Temple 
Common Room on Wednesday, the 2nd November, the 
President (Mr. Hubert Moses) being in the chair. Mr. Clifford 
Depinna proposed the motion : ‘* That this House is in favour 

Compulsory National Service.”” Mr. Bertram Hensch 
posed, and Messrs. Piarda, Russell-Clarke, Starkey, Greer, 
Coleman, Hurle-Ilobbs, Ingram and Philpot also spoke. 
Mr. Depinna replied. 


The Legal Musical Society. 

On the evening of Monday. 24th October, an enjoyable 
concert Was given by the Legal Musical Society at the Victoria 
Hall, Bloomsbury Square, under the chairmanship of Mr. G. D. 
Roberts, K.C. This is the forty-sixth scason of the society 
and. in his remarks, the President, Mr. J. A. B. Townsend, 
M.B.E.. emphasised the ideals of wood fellowship amonest 
all who served in legal offices which it was the aim of this 
society to promote. In spite of many difiiculties a full 
series of social evenings had been arranged for this season, 
and he hoped that a large number of those engaged in solicitors’ 
counsel’s chambers would give the society their 
support. All who do so are ensured of some very pleasant 

enings. The next concert is to be held on Monday, 21st 
November, when Mr. Justice Simonds will be in the chair. 
Tickets and full particulars as to membership can be obtained 
from the Hon. Secretary. Mr. F. J. Pickett, 5 Crown Office 
Row, Temple, E.C.4. 


tfices or 





Parliamentary News. 
Progress of Bills. 
House of Commons. 


Pensions Acts (Amendment) Bill. 
Read First Time. }2nd November. 


Questions to Ministers. 
ADMINISTRATION OF JUSTICE 
Mr. ALAN HerBert asked the Prime Minister whether he 
will recommend to Hlis Majesty the appointment of a Royal 
Commission to inquire into the costs of Justice to the citizens, 
the inquiry to cover such matters as the arrangements for the 
gal assistance of poor persons and persons of small means, 
the charging of court fees, the distribution of the business 
of the courts so far as this affects the cost of litigation to 
persons of small means, the requirement that a husband 
shall pay the costs of a wife in all divorce proceedings, and 
any other rule or practice which appears to conflict with the 
declaration in the Magna Charta that justice shall not be 
delayed or sold. 
THE PRIME MINISTER (Mr. CHAMBERLAIN): The matters 
0 which the question relates involve problems of very great 
difliculty. They have constantly been the subject of Govern- 


(COSTS). 


endeavour to carry out the objects which no doubt my hon. 
Friend has at heart. A number of things have been done 
in that direction in recent vears, and, in particular, it may be 
mentioned that the county court limit has been raised by an 
Act passed this vear. Moreover, the questions which arise 
are constantly under review by my noble Friend the Lord 
Chancellor and his advisers. and, after consultation with him 
1 am not satisfied that the interests of the administration 
of justice would be served by the appointment of a Royail 
Commission as suggested by my hon Friend. 
i lst November. 


JUDGES’ CLERKS (PENSIONS) 

Mr. V. ADAMS asked the Attorney-General what 
he has made in his promised consultation with his 
Friend the Lord Chancellor upon the matter of 
for judg ‘s’ clerks. 

THE SOLICITOR-GENERAL (Sir Terence ©’Connor): L have 
consulted my noble Friend the Lord Chancellor on the matter. 
The application of the system of Civil Service superannuation 
to these officers practicable without drastic 
changes in the present system of appointment and dismissal 
and modifications in other conditions of their service. It will 
be remembered that these officers are appointed and dismissed 
at the will of the judge and are his personal servants though 
paid by the State. They cease to hold their appointments 
when the judge to whom they are attached dies or retires, 
Which may be after a short or tong period of service. The 
changes and modifications to which | have alluded would not 
be in the interests of this particular service. Moreover, 
it must be borne in mind that the existing scale of salary 
takes account of the fact that the service is unpensionable. 

2nd November. 
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Legal Notes and News. 


Honours and Appointments. 


The King has approved that Lord Justice DU 
sworn of His Majesty’s most honourable Privy Council on 
his appointment as a Lord Justice of Appeal; and that the 
honour of knighthood be conferred upon the ion. Mr. Justice 
STABLE, M.C., on his appointment as a Justice of the [igh 
Court of Justice, Kine’s Bench Division. 

Mr. Justice W. F. A. TURGEON has been appointed Chiet 
Justice of Saskatchewan in succession to Sir Frederick 
Hauliain, who has resigned, and Mr. PV. M. ANDERSON. 
member of the Provincial Legislature, has been appointed 
Judge of the King’s Bench in place of Mr. Justice W. J 
Knowles. who has retired. 


Mr. RALPH SUTTON, 
Lincoln’s Inn in place 


PARCQ be 








K.C.. has been elected a Bencher oi 
of the late Sir Lewis Tonna Dibdin. 

TREVOR MorGAN, K.C.. chairman of Trattic 
Comunissioners, West Midland Area, has beens appointed 
Chairman for the Western Area in ssion to the late 
Mr. A. I*. Nicholson. 

Mr. G. F. HALLAM, principal in the firm of Messrs. KE. G 
Clark and Hallam, solicitors, of Lancaster, has been appointed 
Clerk to the Lancaster City Justices in succession to Mr. I. HH. 
Gardner, who will retire next April after forty years’ service * 
as clerk. Mr. Hallam was admitted a solicitor in 1920. 

Mr. Hi. 8: 
Doneaster, has 
to Mr. W. Bagshaw, 
Mr. Essenhigh was admitted a 

Mr. STEPHEN Llowk. 
appointed Deputy Town 
Mr. Howe was admitted a solicitor in 

Mr. K. B. Moonie, LL.B. (B’ham.). solicitor, of Southport, 
has been appointed Deputy Town Clerk of Southport. 
Mr. Moore was admitted a solicitor in 1934, and is a Clement 
Inn Prizeman. 


SUCCE 


Deputy Town Clerk ot 
appointed Town Clerk in succes 
who retires on l4th February next. 
solicitor in 1LOL4. 

solicitor. of Norwich. has been 
Cierk of the City of Norwich. 
1931. 


HSSENHIGH, solicitor, 


Slon 


been 


Mr. RoBERT SMITHSON Younc, legal assistant to the 
Borough of Fulham, has been appointed Assistant 
to South Shields Corporation, subject to contirmation by the 
Town Council. Mr. Young qualified as a solicitor in July 
this year. 


Solicitor 


Notes. 


An appeal dinner on behalf of the Institute for the Scientific 





ment inquiries, including during Royal 
Commission and several Departmental which 
have expended a great deal of time an | 


recent years a 
Committees 
and trouble in 


Treatment of Delinquency will be held, by invitation of Sit 
John Mactaggart and the council, at | 


55, Park Lane, cn 
Tuesday, 29th November. 
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At the rego fourtec nm divorce osgtier ye org Soe Rg Stock Exchange Prices of certain 


on Tuesday, Justice Wrottesley 
cases the petitioners had only been able to get the relief they " o,2 
asked for becaust of the public spirit of solicitors and members Trustee Securities. 
of the Bar, who had worked for nothing. Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 10th November 1938. 








Professor Dr. jur Hermann Friedmann, of the Finnish 








Legation, will re ad a paper on “* The Rights of Man” at a Middle - $ Approxi- 
ineeting of the Grotius Society. at 2. King’s Bench Walk. Div. Price ll mate Yield 
Temple. on Wednesday. {th November, at 4.30 p.m. Sir Months. = Nov. Yield. with 
George Rankin, P.C., will take the chair. — ——— 
Sir Fre derick Haultain, who is now eighty, and has been for ENGLISH GOVERNMENT SECURITIES tn. it 2 ae 
more than fifty years a leading figure in the public life of Consols 4% 1957 or after... : FA 1073 '314 5'3 8 9 
Western Canada, announced recently that he would resign | Gonsols 240, < ee a JAJO 713 3 9 8 
on Monday last the post of Chief Justice of the Supreme Court War Loan 34% 1952 or after ae JD xd 310 8 
of Saskatchewan, which he has held since 1912. Funding 4°% Loan 1960-90 ... ... MN 1082/3183 7/3 8 2 
A notice appeared in The Times last Tuesday of the death | Funding 43 Loan 1959-69... -- AO 9%} 3 210 3 4 9 
at Streatham.on 3ist October, of Mr. Albert Mdward Bullard, Funding 24° , Loan 1952-57 ... ahs JD o4 218 6 o S37 
inhissixty-ninth year: ‘Cashier to Paines, Blythand Huxtable, Funding 24% » Loan 1956-61 .. eee AO Sif 217 0 3 510 
and Linklaters and Paines, to whom for over fifty-five years Victory 4 , Loan \v. life 21 years ... MS 1077 314 3 3 9 6 
he rendered devoted service ; loval and trusted friend.’’ (aseae 5% Loan 1944-64 .- MN 1103; 410 8 215 6 
; Conversion 34°, Loan 1961 or after AO 99} 310 6 
After the court had risen at Clerkenwell Police Court last Conversion 3% Loan 1948-53 vale MS 99 . =o > 11 
Wednesday. past and prese nt members of the staff, solicitors Conversion 24% Loan 1944-49 a AO 965 211 10 2 18 2 
and others assembled for the presentation of a cheque to | National Defence Loan 3 % 1954-58 JJ; 97413 18/338 
Mr. John Wilson, former station sergeant in the Metropolitan | Local Loans 3% Stock 1912 or after JAJO 85 310 7 a 
Police, who for some thirteen years until his recent retirement Bank Stock... : " AO| 3274 | 313 3 — 
was gaoler at the court. Guaranteed 23% Stock ¢ (Irish Land 
The 116th report of the Commissioners for Crown Lands Act) 1933 or after ... . os JJ 803 3 8 4 a 
(H.M. Stationery Office, 2s.) states that the total gross | Guaranteed 3% Stock (Irish Land 
collection credited to income during the year to 3ist March, Acts) 1939 or after ... ve vee JJ 87 3.9 0 = 
1938. amounted to £1,955.336. compared with £1.586,589 in India 43% 1950-55 see oes oe MN III 2: 812 28 
the previous year. The expenditure out of revenue was India 34% 1931 or after ae .. JAJO 92 316 1 
£621.24. compared with £549,082. India 3°, 1948 or after ose ... JAJO 78 3 16 11 _ 
“J : Sudan 44% 1939-73 Av. life 27 years FA 105 459)\|43 8 
“The Directors of the Legal and General Assurance Society. | Sudan 4% 1974 Red. in part after 1950 MN 1054 315 10 3 8 8 
Limited, have declared an interim dividend for the year 1935 | ‘Tanganyika 19/ Guaranteed 1951-71 FA 106 315 €13 79 
at the same rate abs for the previous yvear, namely, ninepence L.P.T.B. 449 “ T.F.A.” Stock 1942-72 JJ 104 46¢613 43% 
per share, free of income tax, payable on the 2nd January. | Lon. Elec. T. F. Corpn. 24% 1950-55 FA| 9031215 3/13 4 9 
1959. The transfer books and share registers will be closed a 
from the [3th to the 3ist December inclusive. COLONIAL SECURITIES 
In view of a tendency for road accidents to imerease in Australis (Commonw’th) 4% 1955-70 JJ 1003 319 7/319 2 
certain areas in London. motor police patrols have embarked Australia (¢ ommonw th) 39% 1955-58 AO 854 3°10 ‘ 4165 
ona new campaign to remind road users of the necessity to be Can uda 4% 1953-58 eee “ee MS 1073 3 l4 2 3.7 l 
careful and considerate of others. Printed slips have been Natal 37% 1929 19 a ata a iis JJ ~ 3 0 4 32 6 
prepared, and pedestrians as well as motorists who attract New South reg 0 1930-50 vo JJ es 3 l4 1 f 1 8 
police attention by their conduct will be handed one, which New Zealand 3 o 1945 vee vee AO O13 3 Ss 4 ll 0 
reads as follows: * You have just had your attention drawn Nigeria 4% » S988 , ee °° AO 1063 3 15 1 32 1 
to conduct w hich might have proved dangerous either to Queens sland 34° 1 950- 70 “5 Kee JJ 924 3 65 8|/318 4 
yourself or to other people on the road. Casualties arising from South Africa 34% 1953-73 ... - JD 99}xd 3 lo 4 310 6 
similar incidents are taking place in large numbers on the roads Victoria 33% 1929-49 aon : AO 933 31410 4 5 0 
every day. The police are doing all they can to reduce these 
accidents, but safety primarily depends on each individual CORPORATION STOCKS . 
wikia disse.” Birmingham 3% 1947 or after ule JJ 84 311 5 
Croydon 3% 1940-60 ce ee AO 94 3 310/;3 8 0 
————ESEEee *Essex County 34°, 1952-72 re JD 101} 3 90/3 7 3 
Leeds 3% 1927 or after sls JJ 83 312 3 -- 


Y " Liverpool 34% Redeemable by agree- 
Court Papers. ment with holders or by purchase... JAJO 98 3.1L 5 -- 
: , : ‘. London County 24% Consolidated 

Supreme Court of Judicature. Stock after 1920 at option of Corp. MJSD 70}xd 3 10 11 — 


; ag ah A 
Rora or REGISTRARS IN ATTENDANCE ON London County 3% Consolidated 





a Stock after 1920 at option of Corp. MJSD 82x4, 3 13 2 
Nepuiene hepeat Gocur aie Josnne Mr. Justice Manchester 3% 1941 or after = FA 83 3123 3 
EN a © ethane Sy Metropolitan ¢ onsd, 24% 1920-49 ...MJSD 95xd 212 8 3 010 
Witness <a Metropolitan Water Board 3% “ A” 
DATE. Part LI. Witness. 1963-2003  ... ie AQ) 853/310 2/311 7 
Mr. Mr. Mr. Mr. Do. do. 3% “B” 1934-2003 - MS 865 3 9 4/310 7 
Nov. 7 Blake \ndrews *Ritchic More Do. do. 3% “ B” 1953-73 - Jd) 96 13 2 613 310 
a eee Poke *Blaker Hicks Beach | Middlesex C ounty Council 4% 1952-72 MN 106 315 €)'3 9 0 
i) Hicks Beach Ritchie *More Andrews f Do. do. 44% 1950-70 a -- MN) 109 js Tsu s 
1° “osetia Blaker << a Se Nottingham 3% Irredeemable « Mm 8 1312 8 -- 
a eee “se ~eseranone ditchic Sheffield Corp. 34% 1968... “ JJ 101 3.9 4/3 811i 
> -itchie cks Beac Jones slaker 
12 Ritehi en ee ica ENGLISH RAILWAY DEBENTURE AND 
Grovur IL. Group L. PREFERENCE STOCKS 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice | Gt. Western Rly. 4% Debenture JJ 1034 317 4 — 
MORTON. Bewxes T. CROSSMAN. SIMONDS. Gt. Western Rly. 44° Debenture ... JJ 1108 4 1 5 _ 
Witness Witness Witness Non- Gt. Western Rly. 5% Debenture JJ 1224) 4 1 8 — 
Part LL. Part [. Part IL. Witness. Gt. Western Rly. 5% Rent Charge ... FA 1193/4 3 8 — 
Mr. Mr. Mr. Mr. Gt. Western Rly. 5% Cons. Guaranteed MA 113.4 8 6 — 
Nov. 7 *Blaker *Hicks Beach |= Andrews Jones Gt. Western Rly. 5% Preference MA 9243/5 8 1 _ 
S *More * Andrews Jones Ritchie Southern Rly. 4%, Debenture ed JJ 1034 |317 4 ~ 
9 *Hicks Beach *Jones Ritchie Blaker Southern Rly. 4% Red. Deb. 1962-67 JJ 1054 315 10/313 0 
10) *Andrew *Ritchie Blaker More Southern Rly. 5% Guaranteed ... MA) 1123/4 811 _ 
11 *Jones *Blaker More Hicks Beach | Southern Rly. 5% Preference MA 963 5 3 8 _— 
12 Ritchie More Hicks Beach Andrews : 7 
* vere ie ” ‘ ae sats dlicarie.) elias en , - * Not available to Trustees over par. 
4. The Re aie ‘al on a hambers on these days, also on the day: tee theses of Stocks at paptectrne ag the yield with redemption has been calculated 
g te est date; in the case of other Stocks, as at the Intest date. 

















